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We will employ several hundred 
employees who will work one, 
two, or three days per week. It is 
not known whether such em- 
ployees are employed elsewhere 
for the balance of the week. For withholding pur- 
poses, are such employees on a “weekly payroll 
period”? 





No. A payroll period means the period of service 
for which a payment of wages is ordinarily made. The 
fact that wages are paid at regular weekly intervals 
to an employee who works one, two, or three days 
a week does not give rise to a weekly payroll period. 
To conclude that such an employee is on a weekly 
payroll period basis would result in substantial under- 
withholding and be in contravention of the funda- 
mental purpose of the Current Tax Payment Act of 
1943 to collect at source on wages an amount of tax 
equal to the net Victory tax, normal tax, and first 
bracket surtax. Consequently, such employees do not 
have a weekly payroll period. The daily or miscel- 
laneous withholding table must be used. This will 
avoid under or overwithholding, as the case may be, 
depending upon whether or not such employees have 
other employment in the same week. (Special ruling.) 


* *K 


Does the war, labor trouble etc. have effect upon 
stock valuations for gift tax purposes? 


No. One Tax Court decision holds that the mean 
of the high and low selling prices of the stock on the 
basic date controlled for gift tax purposes, and it was 
immaterial, that at the time of the transfer, World 
War II had begun, profits had declined, a dividend 
had been passed, and the industry was faced with 
labor troubles, since those adverse factors appeared 
to have been reflected in the lower selling prices pre- 
vailing on the basic date. 


* *K * 


Is the Wisconsin privilege dividend tax a deductible 
expense of the corporation for federal tax purposes? 


No. The Wisconsin privilege dividend tax, being 
imposed upon the stockholders and not upon the cor- 
poration, is not a deductible expense of the corpora- 
tion. (District Court.) 


* & © 
Is the cost of tax advice and attorney’s fees in con- 


nection with the preparation of income tax returns a 
deductible expense? 


No. There is no general rule to the effect that such 
expenses are deductible. Such expense to be deduct- 
ible must “proximately result from the production or 
collection of income or the management, conservation or 
maintenance of property held for the production of 
income. (Tax Court.) 


. 
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Our bank follows the practice 
of offering for sale loans, evidenced 
by notes which, by reason of the 
financial condition of the bor- 
rower, become of doubtful value. 
Should the gains or loss, as the case may be, incurred 
in such sale be treated as capital gains or losses? 


No. Gains or losses from such transactions should 
be treated as ordinary gains or losses. (Special Ruling.) 


* * x 


Our profit sharing retirement plan meets the ex- 
emption requirements of Section 165(a) I. R. C. It 
provides for benefits distributable only on death, re- 
tirement, sickness or disability of the employee. 
Should we secure approval from the Salary Stabiliza- 
tion Unit and the National War Labor Board of our 
contributions to such trusts? 


No. Approval of such contributions by the em- 
ployer is not required of the SSU or the NLRB. 
(Special ruling.) 

x Ok Ok 


Must we withhold tax on NLRB back pay awards? 


No. Back pay awards made pursuant to an order of 
the National Labor Relations Board do not constitute 
“wages” and are not subject to withholding under the 
current Tax Payment Act (same result as under the 
Victory tax). (Special Ruling.) 


* Ok Ox 
Is the sale of jewelry, for shipment to members of 


the armed forces, located in foreign countries exempt 
from tax? 


No. The sale at retail of jewelry, or any other 
article enumerated in section 2400 of the Internal 
Revenue Code for shipment to a member of the armed 
forces of the United States who is temporarily located 
in a foreign country or a possession of the United 
States is not exempt from the retailers’ excise tax as 
a sale for export or for shipment to a possession of 
the United States. (S. T. 929.) 


* * * 


Can we, as a corporation, pay hospitalization insur- 
ance premiums for our employees and take such 
expense as a tax deduction? 


Yes. If your corporation, in consideration of serv- 
ices rendered by your employees purchases insurance 
for the purpose of furnishing such employees and 
members of their families group medical care and 
hospitalization the premiums paid therefor will con- 
stitute ordinary and necessary expenses paid or 
incurred in carrying on a trade or business. 


Such premiums do not represent taxable income to 
the employees of the corporation. (Special Ruling.) 
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The Community Property Amendment to 
The Estate Tax Law 


By GEORGE T. ALTMAN 


/ VHE SUPREME COURT of the United States 
is called upon once more to solve the mystery 
of community property. This time it is the 

constitutional issue which is presented, and the Court 

apparently has decided to face it squarely. 

The facts are simple. On December 10, 1942 one 
Sam Wiener, Jr., died a resident of Louisiana, leaving 
a will, a handsome estate, a wife and three children. 
Under the will his entire estate passed to his children. 
That did not mean, however, all of the property stand- 
ing in his name, but only half of it, for it had all been 
community property and under the law of the state 
each spouse could dispose by will of only half of such 
property. The other half, as the wife’s share in the 
community property, became her separate property 
upon her husband’s death. 

The Louisiana state tax collector, fixing the Louisi- 
ana inheritance and estate taxes at a total equal to 
the credit for state death taxes allowed under the 
federal estate tax, computed the federal tax for this 
purpose by including in the gross estate the entire 
property standing in the decedent’s name instead of 
only half. This he did pursuant to the amendment to 
the federal estate tax law enacted as a part of the 
Revenue Act of 1942 and providing for inclusion in 
the gross estate of community property as follows: 


“The value of the gross estate of the decedent shall be deter- 
mined by including the value at the time of his death of all 
property. .. .? 

* * * * * * 

“To the extent of the interest therein held as community 
property by the decedent and surviving spouse under the law 
of any State, Territory, or possession of the United States, or 
any foreign country, except such part thereof as may be shown 
to have been received as compensation for personal services 
actually rendered by the surviving spouse or derived originally 
from such compensation or from separate property of the 
surviving spouse. In no case shall such interest included in 
the gross estate of the decedent be less than the value of such 
part of the community property as was subject to the decedent’s 
power of testamentary disposition.” * 


The action of the Louisiana tax collector was chal- 
lenged on the ground that the provision above quoted 
with respect to community property was in contra- 
vention of Section 8 of Article I of the Constitution 
of the United States and of the Fifth Amendment 
thereto. This challenge was sustained by the state 





1 Internal Revenue Code, sec. 811. 
2 Ibid, subsection (e) (2). 


643 


d'strict court. Holding more specifically that the 
provision violated the due process clause of the Fifth 
Amendment and that a state tax based on it would 
violate the corresponding clause of the Fourteenth 
Amendment, the Louisiana Supreme Court affirmed.’ 
Now the case pends on appeal before the Supreme 
Court of the United States. 

The Louisiana Supreme Court is the final authority 
on the state law of Louisiana. Whatever that court 
says are the wife’s rights in community property in 
that state is binding on the Supreme Court of the 
United States.4| Whether or not inclusion of the entire 
community property in the gross estate of the hus- 
band for purposes of the federal estate tax would be 
a violation of due process is, however, a federal 
question. 


As a question affecting the boundaries of legisla- 
tive power, moreover, it must, as Justice Cardozo put 
it, “be dealt with in a large way, as questions of due 
process always are, not narrowly and pendantically, 
in slavery to forms and phrases.”*® Whatever the 
wife’s rights in the property are, calling them “own- 
ership” does not solve the problem. The question is 
not one of nomenclature. Directly put, the question 
is whether the wife’s rights in the property are such 
as to prevent Congress from including it in the gross 
estate of the husband for federal estate tax purposes. 

The point is an important one. Poe v. Seaborn,® 
which held Washington community income divisible 
between husband and wife on separate returns, based 
that conclusion on the wording of the federal income 
tax law, on the intent of Congress, therefore, and 
not on its lack of power. The income tax was imposed 
on the income “of” every individual, and the Court 
held that to mean ownership, and the wife’s rights 
under the Washington community property law to 
constitute ownership. It did imply in a reference to 
Corliss v. Bowers,’ that Congress might not declare 
the husband’s rights of management to be ownership, 
but it did not say that such rights could not be sub- 

(Continued on page 660) 





3 Estate of S. Wiener, Jr., 14 So. (2d) 475, June 21, 1943. 

4 Blair v. Com., 300 U. S. 5, 37-1 ustc {§ 9983; Freuler v. Helvering, 
291 U. S. 35, 4 vstc § 1213. 

5 Burnet v. Wells, 289 U. S. 670, 3 ustc J 1108. 

6 282 U. S. 101, 2 ustc J 611 (1930). 












































































































































































































































































































By SAM G. 


ANY advantages are enjoyed from carrying 
M on business in corporate form, but the tax 

cost may be correspondingly high. Some- 
times there is tardy recognition of the latter fact. More 
often, however, we find corporations, created in the 
days of moderate taxes, confronted with greatly in- 
creased taxes resulting from the inexorable demand 
for more public revenue. Thus it is not surprising that 
some corporate taxpayers find it either necessary or 
desirable to abandon the corporate form for a less 
expensive mode of operation, and this trend is apt to 
increase with the impact of heavy war income and 
excess-profits taxes. The present article is limited 
primarily to a consideration of the tax consequences 
which attend the process of abandoning the corporate 
form rather than a consideration of substitute modes 
of operation after abandonment has been accom- 
plished. 

Ordinarily at least the affairs of a corporation can- 
not be wound up over night, especially where assets 
are in non-liquid form, incapable of immediate dis- 
tribution to the stockholders. Moreover, in many 
instances the real motive is not to go out of business 
but merely to change the mode of operation. There- 
fore, a hurried liquidation and distribution of the 
corporate assets may not be contemplated especially 
where there are numerous stockholders whose collec- 
tive capital is necessary to the enterprise in any form, 
but who could not be relied upon to recommit that 
capital to a new enterprise. This latter fact should be 
kept in mind for it explains, in part, I think why the 
Courts have been so ready to uphold the Bureau of 
Internal Revenue in its claim for corporate taxes from 
corporate liquidations. 

The procedure frequently employed by taxpayers is 
to dissolve the corporation and transfer the corporate 
assets to liquidating trustees. If immediate liquidation 
is not imperative, the trustees may be given to under- 
stand (tacitly, of course) that a prolonged liquidation 
is not objectionable, thereby hoping to enjoy the ad- 
vantages of quasi-corporate operation free of corpo- 
rate taxes. In such a liquidation the trustees may 
actually function in many respects as did the dissolved 
corporation. Even if the trustee functions merely ina 
liquidating capacity the question will arise whether 
the income received during liquidation is subject to 
corporate taxes. Several possibilities are immediately 
suggested. One, the dissolved corporation may still 
be liable with respect to the income received by the 
liquidating trustee. Two, the trustee as such, may be 
held liable for corporate taxes in his representative 
capacity. Three, the liquidating trust may be treated 
as an association taxable as a corporation. Four, the 


Corporate Taxes and Transfers to Liquidating Trustees 


WINSTEAD 
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liquidating trust may be taxable as a strict trust rather 
than as a corporation. If it is generally believed that 
the fourth possibility is easily accomplished a study 


of the decisions in this field should dissipate that 
belief. 


State Law, Federal Statutes and Regulations 


The laws of most of the states provide that when a 
corporation is dissolved (that is, receives a certificate 
of dissolution from the proper state official) its cor- 
porate existence may be continued for a period of 
three years following dissolution. Under the laws of 
some states the corporate existence may not expire 
for all purposes even after the three year period. For 
example, in some states the trustees of the corporation 
(usually the officers and directors) at any time may 
sue or be sued in the name of the corporation. In some 
states the assignee of the note formerly owned by a 
corporation may sue on the note in the name of the 
corporation even after the three year period. Thus, 
for certain purposes continued corporate existence 
after dissolution is recognized. 

Sec. 19.22(a)-21 of Regulations 103 bears directly on 
the problem and is as follows: 

“Gross income of corporation in liquidation —When a corpo- 
ration is dissolved, its affairs are usually wound up by a 
receiver or trustees in dissolution. The corporate existence 
is continued for the purpose of liquidating the assets and pay- 
ing the debts, and such receiver or trustees stand in the stead 
of the corporation for such purposes. * * * Any sales of 
property by them are to be treated as if made by the corpora- 
tion for the purpose of ascertaining the gain or loss. No gain 
or loss is realized by a corporation from the mere distribution 


ot its assets in kind in partial or complete liquidation, however 
they may have appreciated or depreciated in value since their 


acquisition, * * *” 

It is apparent that the above quoted Regulation was 
intended to cover a situation where the trustee of the 
assets of the dissolved corporation is proceeding with 
a bona fide plan of liquidating the assets of such cor- 
poration. In such a situation the Regulations provide 
that the dissolved éorporation continues to be liable 
with respect to income received by such trustee. But 
what of the situation where the liquidation extends 
beyond the three year period following dissolution of 
the corporation? The Regulation is silent on this 
point. If under the law of the particular state the 
corporate existence terminates for all purposes three 
years from dissolution or is continued for only limited 
purposes, can the Federal Government treat the cor- 
poration as a taxpayer? Does the trustee or assignee 
step into the gap created by the demise of the corpora- 
tion? If so, is such trustee or assignee taxable as a 
corporation? 


Section 52 of the Internal Revenue Code is in part 
as follows: 
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“In cases where receivers, trustees in bankruptcy, or 

assignees are operating the property or business of corpora- 
tions, such receivers, trustees, or assignees shall make returns 
for such corporations in the same manner and form as corpo- 
rations are required to make returns. Any tax due on the 
basis of such returns made by receivers, trustees, or assignees 
shall be collected in the same manner as if collected from the 
corporations of whose business or property they have custody 
and control.” 
This provision of the law relates generally to situa- 
tions where the trustee is operating the business or 
property of the corporation, as distinguished from a 
trustee liquidating the assets of the corporation. In 
theory, the distinction may appear obvious. It is 
equally obvious that in border-line cases it may be 
difficult to determine whether the trustee is operating 
the property of the corporation or liquidating such 
property. A situation which comes readily to mind is 
where there is an ultimate purpose to liquidate, but 
the property is operated indefinitely by the trustee 
because it cannot be liquidated immediately except at 
a sacrifice. In such a situation is sec. 19.22(a)-21 of 
Regulations 103 or section 52 of the Internal Revenue 
Code controlling? 


Sec. 19.3797-2 of Regulations 103, relating to the 
definition of an association provides in part as follows: 
“Tf the conduct of the affairs of a corporation continues after 
the expiration of its charter, or the termination of its existence, 
it becomes an association.” 
Certain obvious ambiguities in this Regulation are 
immediately suggested. What is meant by “the af- 
fairs” of the corporation? Does it include liquidation 
of the corporate assets? If so, some of the situations 
covered by sec. 19.3797-2 would likewise be covered 
by sec. 19.22(a)-21. Not only would there be a dupli- 
cation in the Regulations but a conflict in theory 
because under sec. 19.3797-2 a new entity, taxable as 
an association, comes into existence whereas under 
sec. 19.22(a)-21 the old corporation continues as the 
taxpayer. Perhaps sec. 19.3797-2 should be limited to 
taxable years after the three year period following the 
dissolution of the corporation? Or perhaps the words 
“the affairs” of the corporation were intended to mean 
the usual business affairs not including a situation 
where the trustees are limited to acts of liquidation. 
If so, will not sec. 19.3797-2 cover situations also cov- 
ered by section 52 of the Internal Revenue Code? 
Since sec. 19.22(a)-21 of Regulations 103, section 52 
of the Internal Revenue Code, and sec. 19.3797-2 of 
Regulations 103, all alike provide for the imposition 
of corporate taxes it might appear to make very little 
difference whether the imposition is under one provi- 
sion or the other. Both sec. 19.22(a)-21 and section 52 
of the Internal Revenue Code are bottomed ‘on the 
premise that the existence of the old corporation con- 
tinues, while sec. 19.3797-2 apparently presupposes 
that a new entity, a trust taxable as an association, 
comes into existence. This distinction has important 
consequences beyond mere procedural requirements. 


December, 1943 CORPORATE TAXES AND TRANSFERS TO LIQUIDATING TRUSTEES 


Mr. Winstead is Assistant Counsel, Southwestern 
Division, Technical Staff Bureau of Internal Reve- 
nue, Houston, Texas. Mr. Winstead poses a question, 
can corporate taxes be avoided by transferring cor- 


porate assets to liquidating trustees? This article 
represents his own personal views and not necessarily 
those of the Treasury Department. 





For example, in the field of capital stock tax and ex- 
cess-profits taxes, it will be important whether the 
declared value of the old corporation is to be used 
during the period of liquidation or whether the trustee 
is required to make a new declaration. In the appli- 
cation of the undistributed profits tax it may be 
important to know whether a contract prohibiting 
payment of dividends was executed by the taxpayer 
claiming the benefits thereof. Issues might be raised 
as to the deductibility of amortized discount or the 
allowance of a credit to a personal holding company 
for debt payments.’ The imposition of employment 
taxes may be affected where the question is whether 
a new employer has come into existence and if so, 
whether a sufficient number of employees have been 
employed for a sufficient length of time to create em- 
ployment tax liability. Procedural questions may be 
presented such as whether the deficiency notice is 
properly addressed to the old corporation or to the 
trustee. This question in turn may present a question 
of jurisdiction before the Tax Court, depending on 
who is the proper party to prosecute an appeal. 


Is a taxable distribution to the stockholders necessary 
in order to avoid corporate taxes with respect to the 
operations of the liquidating trustee? 


The answer to this question is of prime importance 
as will appear from decisions hereinafter discussed. 
Under some of these decisions, unless there was a 
taxable distribution at the time of the dissolution, 
corporate taxes may be imposed either upon the dis- 
solved corporation or upon the trustee, as such. Such 
decisions present a real obstacle to avoiding corporate 
taxes in the case of a corporation whose assets are not 
in liquid form or have no readily realizable market 
value. In such a case it may be impractical to dis- 
tribute the assets in kind to the stockholders, especi- 
ally if the stockholders are numerous. In many cases 
it may not be feasible to convey the assets to the stock- 
holders collectively even though the corporation owes 
no debts. Moreover, the controlling parties may not 
wish to risk a distribution if they desire to use sub- 
stantially all of the capital of the corporation in a new 
enterprise. 

Under the laws of most states, upon the dissolution 
of a corporation title to its assets is said to vest im- 
mediately in the stockholders subject to the rights of 





1 Helvering v. Metropolitan Edison Company, (1939) 306 U. S. 522, 
59 S. Ct. 634; The Raritan Company of Delaware, Inc. v. Commis- 
sioner, (C. C. A. 3rd, June 7, 1943) — F. (2d) —, 
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creditors. Can such vesting, together with the transfer 
of the assets to a liquidating trustee, be said to con- 
stitute a distribution (constructively, at least) to the 
stockholders? A great majority of the decisions 
say no.™* 

Wells Fargo Bank & Union Trust Company v. Blair, 
supra, is one of the leading cases in this field. In that 
case the facts were as follows: The stockholders of a 
California corporation voted to dissolve the corpora- 
tion at a meeting held November 25, 1919. Proceedings 
for dissolution were brought in the Superior Court of 
California and a decree of dissolution was obtained 
on December 30, 1919. On the following day the decree 
was filed with the Secretary of State. Among other 
things it was stated in the decree that all claims and 
demands against the corporation had been fully satis- 
fied and discharged. In January of 1920, the assets of 
the corporation were sold. The stockholders of the 
corporation made no return of income from the liqui- 
dation of the company in 1920 but treated the income 
as being realized in 1919. The Board of Tax Appeals 
held the petitioners liable for the taxable year 1920, 
and from this decision taxpayers appealed. The Court 
of Appeals affirmed the decision of the Board. In its 
opinion the Court stated: 


“The California courts, construing section 400 of the Code, 
held that the trustees have no legal title to the assets of the 
corporation, but that upon dissolution the legal title to the 
assets of the defunct corporation is vested in the stockholders. 
This, however, is not decisive of the exact time when the stock- 
holder realizes his income from the corporation. * * *” 


In the case of Mrs. Grant Smith, supra, the essential 
facts were as follows: The Smith Securities Company 
was a corporation of the State of Washington. In 
1924 it was decided to dissolve the company and 
liquidate its assets. In conformity with this decision 
the trustees of the company proceeded to cause the 
dissolution of the company and on January 12, 1925, 
the Superior Court of the State of Washington entered 
a decree dissolving the company and appointing trus- 
tees in dissolution. Thereupon the liquid assets of the 
company were distributed to the stockholders. The 
remaining assets, consisting of real estate, notes, 
stocks, etc. were turned over to the Metropolitan Bank 
of Seattle to be held in accordance with the terms of 
a written trust agreement. Thereafter, the trustees 
filed an income tax return for the period January 12, 
1925 to December 31, 1925 on Form 1120 in which they 
treated the income from the assets held by the Bank 
as income to the Smith Securities Company in disso- 
lution. —The Commissioner of Internal Revenue took 
the position that the Smith Securities Company was 
completely liquidated January 12, 1925, and credited 





1a Northwest Bancorporation v, Commissioner (C. C. A. 8th, 1937) 
88 F. (2d) 293; Whitney Realty Co., Ltd. v. Commissioner (C. C. A. 
6th, 1935) 80 F. (2d) 429, cert. denied 298 U. S. 668; Wells Fargo 
Bank & Union Trust Company v. Blair, (D. C. App. 1928) 26 F. (2d) 
532; Mrs. Grant Smith, (1932) 26 B, T. A. 1178; J. T. Hatfield, 


(1935) 32 B. T. A. 1. But see and compare Henricksen v. Braicks, 
et al. (C. C. A. 9th, Aug. 11, 1943) — F, (2d) —, 


December, 1943 














each of the stockholders with the receipt of % of its 
assets on January 12, 1925. The Commissioner also 
treated the bank as trustee for the stockholders and 
credited the stockholders with their distributive share 
of the income which the bank received from the assets 
in question. So far as it appears from the Board’s 
opinion, the Smith Securities Company owed no debts 
or obligations at the date of its dissolution, January 
12, 1925. The Board decided that there was not a 
receipt of such assets in 1925. The following state- 
ments appear in the Board’s opinion: 


“Tt is well established that the mere dissolution of a corpo- 
ration does not effect a distribution of its assets among its 
stockholders, and furthermore that such a distribution is not 
effected by the turning over of the assets of the corporation to 
trustees in liquidation who may also be stockholders of the 
corporation. 

* * * * 

“Respondent * * * contends * * * that although they 
did not actually receive these assets in 1925, they constructively 
received them in that year. Hence the transaction was taxable 
to petitioners. We do not agree with respondent’s contention. 
We view the trust instrument entered into by the liquidating 
trustees with the bank as largely one of convenience by which 
the bank, because of its superior facilities, was to complete 
the liquidation, turning over to the stockholders of the corpo- 
ration the proceeds resulting from sales as fast as it was 
expedient to do so. Until the stockholders actually received 
the assets or the proceeds resulting from the sale thereof, there 
was no receipt by them.” 


The case of Hines v. U. S. (C. C. A. 7th, 1937) 90 F. 
(2d) 957, is contrary to the cases cited above.’® In that 
case the company notified its stockholders that certain 
of its assets were being transferred to a trustee for 
the benefit of the shareholders in accordance with their 
proportionate interests. The trustees shortly there- 
after sold the assets and notified taxpayer, one of the 
stockholders, that she should return her share of the 
profits as income. Taxpayer did this and later sought 
to recover the amounts paid. The Court held that 
under the circumstances taxpayer should be treated as 
having received taxable income as of the date of 
transfer to the trustee. Although it may not be mate- 
rial it is to be noted that the Hines case apparently did 
not involve a situation where the corporation was 
dissolved. The soundness of this decision in the Hines 
case is doubtful for it is difficult to understand how 
taxpayer could be said to have received income con- 
structively merely because she acquiesced in the 
transfer of assets to the trustee. It does not appear 
that she had unfettered control over such assets. The 
doctrine of constructive receipt is cautiously invoked 
by the Courts, being applied in only the clearest cases.” 

On the basis of the decided cases it is submitted 
that the weight of authority is that the stockholders 
of a corporation do not receive a taxable distribution 
merely from the fact that the corporation dissolves 
and its assets are transferred to a liquidating trustee. 

(Continued on page 662) 





1b See also, Henricksen v. Braicks, et al., supra, which involved the 
right of the liquidating corporation to a dividends paid credit. 
2? William A. Hines, (1938) 38 B. T. A. 1061. 
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Life Insurance Assignments and Unnecessary Taxation 
By SAMUEL J. FOGSANER 


Mr. Samuel J. Foosaner, who has been a 
frequent contributor to “Taxes—The Tax 
Magazine” is an attorney. Mr. Foosaner 
is chairman of the Committee on Federal 
and State Taxation, New Jersey State Bar 
Association and chairman of the Insurance 
Section of New Jersey State Bar Associa- 
tion. 


practice today concerning life insurance transac- 
tions than that which relates to assignments or 
transfers of policies. The problem is not a new one, 
but within recent months it has taken on new prominence. 


[ osscce od there exists no more hazardous a 


Life insurance policies, or the proceeds payable under 
them upon the death of the insured, can give rise to 
federal gift, estate or income taxes. While gift taxes 
may be the sequential result of policy or premium gifts, 
and estate taxes might flow from an unavoidable con- 
sequence of the provisions of the Internal Revenue 
Code as now amended, federal income taxes are not so 
required in either case. Gift taxes are imposed by vir- 
tue of the gift tax law. Estate taxes must be paid, 
under the Code as amended,? where the entire estate of 
the decedent, inclusive of life insurance proceeds payable 
on his life, exceeds $60,000.00. It matters not whether 
such proceeds are receivable by his estate,* or by named 
beneficiaries. All the proceeds receivable by the de- 
cedent’s estate are includible. And, where the proceeds 
are receivable by beneficiaries other than the estate, 
where the insured paid any of the premiums directly or 
indirectly,® or possessed any of the incidents of owner- 
ship in the policies concerned, exercisable by himself 
alone or with another,® the proceeds are includible. 


Income taxation of insurance proceeds, on the other 
hand, presents an entirely different picture. Here, the 
proceeds do not become subject to taxes unless the in- 
sured actually assists in the inviting of this imposition. 


Unquestionably, the fact that insurance proceeds are 
now includible in the estate of any decedent dying 
after October 21, 1942," for federal estate tax purposes, 
largely contributes to the great many assignments of 
life insurance policies being currently made. It is gen- 
erally hoped that through such assignments, a relin- 
quishment of all incidents can be made to effect a 
removal of proceeds from the insured’s estate in the 
computation of his gross estate at death. But, while 
the estate tax provisions of the law may be closely 
studied, the income tax provisions are ofttimes bliss- 
fully ignored. It is this one-angled approach to the 
problem that can prove most costly to the taxpayer. 

Section 22(b) of the Internal Revenue Code exempts 
life insurance proceeds from income taxation. It spe- 
cifically provides that: 


“(1) Life Insurance:—Amounts received under a life insur- 
ance contract paid by reason of the death of the insured, 
whether in a single sum or otherwise (but if such amounts are 
held by the insurer under an agreement to pay interest thereon, 
the interest payments shall be included in gross income).” ® 

Paragraph (1) of Section 22(b) is thereafter further 
qualified by paragraph (2). And, it is the language to 
be found in this paragraph, under the caption “Annuities, 
etc.” which creates all the havoc where insurance 
policies are passed from one person to another, for 
reasons other than love and affection. The phraseology 
of this portion of the law is as follows: 


“In the case of a transfer for a valuable consideration, by 
assignment or otherwise, of a life insurance, endowment, or 
annuity contract, or any interest therein, only the actual value 
of such consideration and the amount of the premiums and 
other sums subsequently paid by the transferee shall be exempt 
from taxation under paragraph (1) or this paragraph.” 

Thus, it can be seen that where a valuable considera- 
tion has been extended for the transfer, and the trans- 
feree pays those premiums which fall due thereafter, 
only a small portion of the proceeds might pass free 
from income tax. 

In the Alcy Hacker case,® such was the result. There, 
the insured, Mr. Hacker, had a $10,000 policy of insur- 
ance on his life. After carrying the policy for a period 
of time, he assigned it to his wife in return for a reim- 
bursement of the premiums which he paid to date, to- 
gether with her agreement to pay future premiums. 
Thereafter, Mrs. Hacker transferred the policy to her 
daughter for love and affection. When the insured 
died, Miss Hacker, the second assignee, claimed 
the face value of the policy and accretions totaling 
approximately $10,200 to be exempt from income taxes. 
The Commissioner opposed this stand, taking the view 
that there had been an assignment for value within the 
purview of Section 22(b). In this contention he was 
upheld, and only approximately $1,600 (the amount of 
the consideration paid, plus the premiums subsequently 
expended) were permitted to pass income-tax free. 
And this, notwithstanding the fact that the insured’s 
daughter had received the policy from her mother for 
love and affection. 


What constitutes “valuable consideration” is a mat- 
ter for legal interpretation. Suffice to say that it need 
not be something of great substance. A treasured book 
of little monetary value can constitute valuable con- 
sideration. So too, any item of personal property, 
though comprising but a portion in money’s worth 





1 Section 1002, et seq. Internal Revenue Code. 

2 # 811 (g), Internal Revenue Code. 

3 Section # 404, Revenue Act of 1942. 

4 Section # 404, Revenue Act of 1942 (1). 

5 Section # 404, (2) A, 

6 Section # 404, (2) B. 

™ Date of passage of 1942 Revenue Act. 

8 But note:—Amended regulations with regard to installment pay- 
ments where election made by insured. 

® 36 B. T, A. 659; CCH Dec. 9778, 
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compared to the equity in the insurance policy at the 
time it is transferred, would be construed as falling 


within the definition contemplated by 22(b) of the 
Code. 


To avoid laying the recipient beneficiary open to 
income taxes on the proceeds, the insured must exer- 
cise great care whenever he effects a transfer of an 
insurance policy. The facts cited in the Hacker case 
(supra),#present a clear-cut situation for the Commis- 
sioner, and the cautious taxpayer under a like set of 
circumstances can easily avoid a like predicament. 
But, not all the prospective pitfalls are so glaringly 
illuminated. In everyday business transactions, life 
insurance policies are unthinkingly transferred in a 
manner to invite income taxation of the proceeds. In- 
variably, where such assignments are made, neither 
the transferor nor the transferee is fully cognizant of 
the tax significance of the negotiations which are con- 
summated. Except in the case where the transferee is 
also the insured *° of the policy being assigned, the 
exchanging of one policy for another can very well be 
held to constitute the passing of a valuable considera- 
tion. The only statutory exception to the foregoing 
assignment rules is that concerning policy transfers 
now permitted in tax-free reorganizations.” 

In many of the thousands of cases where life insur- 
ance is being purchased for business purposes, entirely 
too little thought is given to the proper method for 
applying for such insurance. Then, without sufficient 
examination of the prospective hazards involved, 
sometime subsequent to the issuance of the contracts, 
they will be assigned outright, or exchanged in a man- 
ner to effect one purpose or another. Where this is 
done, and the provisions of the law are not closely 
watched, the danger of inclusion of the proceeds (to 
the extent allowed under 22(b)), as part of the bene- 
ficiary’s income in the taxable year when received, is 
a very real one. 

Entirely too often where insureds wish to transfer 
insurance policies gratuitously, they rely completely 
and without question upon the forms supplied by the 
various insurance companies. These companies are 
not concerned with tax consequences of policy assign- 
ments. Theirs is the job of insuring lives and paying 
claims, and not of the counselling of insureds with 
respect to privileges which they may decide to exer- 
cise. Phrases such as “For One Dollar and other 
valuable consideration” and “for value received” com- 
prise poorly selected word groupings where assign- 
ments are effected for love and affection. Why the 
insured should execute a form which purports that an 
assignment was made for a valuable consideration, 
when in fact this was not the case, is difficult to recon- 





TI. T. 3212, 1938-2 C. B. 65. 


11 Section # 110, Revenue Act of 1942. But see King Plow Co. v. 
Commissioner, (CCA-5) 40-1 ustc f 9330, 110 Fed. (2d) 649, for rule 
applicable for 1940 and prior taxable years. 
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cile in light of the possible financial consequences 
entailed. 

Unnecessary taxation of life insurance proceeds does 
not confine itself to income taxes. What if the bene- 
ficiary designated in the policy is a corporation? In 
such a case there exists the possibility that the pro- 
ceeds will be subject to excess-profits taxes. This can 
result in a very costly outlay. Thus, in the Premier 
Products case recently decided,’? a most expensive 
assignment was encountered. 


In this case the corporation procured certain poli- 
cies of insurance on the life of its principal stockholder. 
Thereafter the policies were assigned by the stock- 
holder to the corporation for $8,400. The corporation- 
transferee then paid premiums subsequently falling 
due in the total amount of $20,800. The insured died 
in 1940 and the corporation received $100,300 in pro- 
ceeds. Of this amount, credit was allowed to the 
extent of $29,200 (the sum of the consideration and sub- 
sequent premiums paid), and the remaining $71,100 
was held to be taxable income. To avoid subjecting 
the entire sum to excess-profits taxes, the corporation 
argued that the insurance comprised “abnormal in- 
come” and as such was allocable in part to other years. 
Although the Court recognized the abnormality of the 
income, it concluded that the taxpayer was not entitled 
to relief. It does not take much figuring to see that 
after allowing for the consideration paid, the pre- 
miums subsequently expended and the taxes required, 
that not much remained for the corporation from the 


$100,000 of proceeds collected. 


Considering together the two most pertinent sec- 
tions of the Internal Revenue Code dealing respec- 
tively with income™ and estate ™* taxation of life 
insurance proceeds, it can be readily seen how a tax- 
payer might possibly subject his insurance to the 
double hazard of both of these taxes through an un- 
studied assignment of his life insurance policies. Ifa 
valuable consideration were paid for the transfer of 
the policies, this would invite income taxation of those 
proceeds in excess of such consideration, and the pre- 
miums subsequently paid by the transferee, in the 
hands of the beneficiary. If, simultaneously, it could 
be established that a portion of the premiums were 
thereafter paid either directly or indirectly by the 
insured, within the provisions of Section 404 of the 
1942 Revenue Act, depending upon other relevant 
facts, a substantial part of the proceeds might be held 
includible in the decedent’s gross estate. Where all of 
the subsequent premiums are paid by the insured, all 


of the proceeds might be held includible in his gross 
estate. 


* Buy USUar Bonds * 





122 T. C. No. 54; 1943 CCH {| 7574. 
8 Section 22 (b). 


4 Section 811 (g), as amended. 
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Britain’s 


“Pay-As-You-Go” Plan 


By WALTER HILL 


Assistant Editor of the Economist (London) 


to introduce a “pay-as-you-go” system of in- 

come tax collection at the beginning of the 
next financial year, on April 6, 1944. The plan is to 
apply to all persons whose wages are calculated 
weekly, whether manual workers or other employees, 
with the exception of civil servants and railroad offi- 
cials, to whom special arrangements for tax collec- 
tion already apply. 


[oe BRITISH GOVERNMENT has decided 


One defect of the pre-war system of income tax 
collection was removed in 1940, when collection of 
tax at the source by deduction from weekly or monthly 
wages and salaries was substituted for the half-yearly 
instalments. But two problems remained. 


First, the system was liable to cause hardship to 
persons with fluctuating wages. This was alleviated, 
but not entirely removed, in 1942, when the Govern- 
ment fixed tax deduction limits varying according to 
the taxpayer’s family responsibilities; thus, a single 
taxpayer was allowed to retain a minimum of £2 a 
week whatever his tax liabilities, a married taxpayer 
£3, a married taxpayer with one child £4, and a mar- 
ried taxpayer with two or more children £5. 


Secondly, the system, by providing for the collec- 
tion of tax in arrear, was liable to cause hardship and 
even default in the event of a decline or cessation of 
incomes. At present, when the general trend of wages 
is upwards, there is no difficulty. But after the war, 
when earnings may decline and many war workers 
will wish to return to their homes, the existence of 
tax liabilities might have caused serious difficulties. 

Moreover, the deferred collection of income tax—at 
present collection from manual workers lags ten 
months behind the receipt of wages—has the further 
disadvantage that, in periods of falling incomes, it 
would tend to reduce the public’s purchasing power 
still further, thus accentuating the deflationary tend- 
ency and causing unemployment. 

The system of “pay-as-you-go,” devised by Britain’s 
Government, will remove both of these defects in the 
present method of income tax collection. It is based 
on the “cumulative” principle, that is, the amount of 
tax to be deducted in respect of any given week will 
be the tax due on the total wages received in that 
financial year up to and including that week, less 
the tax already deducted for the preceding weeks of 
that financial year. The tax payable is therefore not 
based on earnings in the preceding financial year or 
on an estimate of total earnings in the current finan- 
cial year. 
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All persons paid weekly will pay tax at the end of 
each week on their earnings during that week. The 
tax deducted by the new method will vary with earn- 
ings and avoid the accumulation of arrears. The sys- 
tem is as ingenious as it should be easy to operate. 
As described in a special White Paper: 


“the tax deducted from earnings in any financial year will rep- 
resent the liability for that year, measured by the actual 
earnings of that year, and the deductions of tax week by week 
will keep pace with the accruing liability.” 


To begin with, persons in receipt of weekly wages, 
as at present, will make annual returns to the taxation 
authorities for the purpose of claiming the tax-free 
allowances and reliefs to which they are entitled. The 
single wage-earner will claim his personal tax-free 
allowance of £80 a year; the married wage-earner will 
claim the present tax-free allowance of £140; if he has 
children he will claim an additional allowance for £50 
for each child, and so on. 

On the basis of these and other allowances, the 
wage-earner will be classified or “coded” according to 
the total tax-free allowance to which he is entitled 
in the next financial year. If there is a change in his 
family responsibilities during the financial year, that 
is to say if he gets married or has an addition to the 
family, he will notify the taxation authorities, who 
will promptly re-code him in accordance with the addi- 
tional allowances to which he will be entitled. The 
“Codes” showing the sum total of tax-free allowances 
to which each wage-earner is entitled will always be 
up-to-date. 

Next, the “Code Number” of each wage-earner is 
sent to his employer who, in addition, will be issued 
by the taxation authorities with “Tax Tables,” show- 
ing, for each “Code,” the “cumulative” tax payable on 
any given aggregate amount of wages up to the end 
of each week of the financial year. The “cumulative” 
tax shown in the “Tax Tables” for aggregate earnings 
up to a given week of the financial year takes account 
of the tax-free allowances up to that date, as well as 
of the tax-free allowance of one-tenth on earned in- 
comes (the maximum allowance is £150) and of the 
lower rate of tax (6/6 in the £ instead of the standard 
rate of 10s. in the £) on the first £165 of taxable 
income. 

On the basis of the “Code” and the “Tax Tables,” 
the employer will be able to record the earnings and 
the tax payable by each wage-earner on special “Tax 
Deduction Cards” which are supplied to him by the 
taxation authorities. 

He will record each week (a) the wage-earner’s 
gross earnings for that week, (b) the aggregate gross 
earnings for the financial year up to and including that 
week, (c) the aggregate tax due up to and including 
that week (this is read off automatically from the 
“Tax Tables”), and (d) the tax deducted each week 
(this is obtained by the simple process of deducting 
from the aggregate tax due up to and including any 
given week the total tax due up to the preceding 
week). 
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If a wage-earner’s income falls, his tax also falls; 
and if the drop is substantial or his earnings cease 
through sickness or by his giving up work, the aggre- 
gate tax payable up to and including any given week 
may be smaller than the tax already paid, for the 
tax-free allowances continue to accumulate. In this 
event, the difference between the tax due and the tax 
paid will be added to the week’s wages and thus re- 
funded to the taxpayer. By making such adjust- 
ments promptly the taxpayer will not merely cease to 
pay tax when his earnings fall below a certain level, 
but will actually be refunded part of the tax already 
paid, during a period when he is most in need of 
money. 

At the end of the financial year the majority of tax- 
payers covered by this “pay-as-you-go” plan will have 
neither liabilities nor credits. Such small margins as 
may appear will be due mainly to the use of round 
figures. The plan provides for special circumstances, 
such as changes in employment and in tax-free allow- 
ances due to additions to the family. It also avoids 
separate collection of tax on small incomes from other 
sources, such as investments, by taking such income 
into account in calculating the tax-free allowance. 
The adjustments to be made at the end of each finan- 
cial year will therefore generally be negligible. 

The change-over from the present to the “pay-as- 
you-go” method of collection will be clear-cut, that 
is to say on April 6, 1944, when the new plan will 
begin to operate, the wage-earner will be considered 
to have discharged his tax liabilities in respect of his 


Mr. Eccles Charts Taxes and Incomes 
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past earnings; he will be “forgiven” his deferred lia- 
bility, and when he ceases work or dies his liability 
will automatically end. This is one of the purposes 
of “pay-as-you-go.” But the change-over will not 
affect his immediate tax payments, unless his earn- 
ings are falling or rising; if they are falling he will 
pay less than he would have paid under the present 
system whereby his payments are determined by his 
higher earnings in the past; if they are rising he will 
pay more. But, again, this is the purpose of “pay- 
as-you-go.” The position of new wage-earners will 
be different; instead of having deduction of tax post- 
poned, they will begin to pay immediately; but they 
will not accumulate any deferred liability. This, too, 
is the purpose of “pay-as-you-go.” 

The effect of the change-over upon the Govern- 
ment’s total income tax revenue will depend on the 
course of earnings and the number of wage-earners. 
If earnings continue to advance in 1944-45, for ex- 
ample, and the number of wage-earners remains un- 
changed the Government will collect more than it 
would have done under the present system of deferred 
collection ; if earnings are falling and the number of 
wage-earners is reduced, it will collect less. This, too, 
is the purpose of “pay-as-you-go.” 

The plan, which has been devised largely in response 
to the pressure of public opinion, has been widely wel- 
comed as an important improvement in Britain’s sys- 
tem of tax collection. The only serious criticism is 
that the Government should consider confining its ap- 
plication to weekly wage-earners. 





incomes have increased much more than taxes and that unless 
additional taxes are imposed, a continued increase in this mar- 
gin seems likely. The situation for the fiscal year 1933-44 is 
indicated by the following estimates, given in round numbers: 


Individual incomes will be about....... $150 billion 
i al a wh os Aah 20 
Goods and services available for pur- 

I ID oko kak dikincsexeeecice 90 “ 
Balance available for savings or for bid- 

I 6 6s 35 ey ecg xpos 40 “ 


If this $40 Billion is all saved, there should be no inflation 
this year. 

But, to this 40 billions of necessary savings should be added 
about 34 billions saved last year, 16 billions the year before, and 
another 40 or 50 billions that may be saved next year and 
possibly the year after, should war expenditures and taxes 
continue at around present levels. 

Most of these savings are being accumulated in liquid forms 
—currency, bank deposits, and war savings bonds—and are 
readily available for spending. Holdings of currency, bank 
deposits, and U. S. Government Securities by individuals now 
total close to $90 billion, or about twice as much as in prewar 
years. At present rate of expansion they may be considerably 
more than 150 billions at the end of the war. In addition, busi- 
nesses hold 50 or 60 billions of liquid assets—3 or 4 times the 
prewar level. 

These funds represent a potential of buying power that could 
be added at any time to current income and thus create a 
demand for goods and services vastly in excess of current 
production.—M. S. Eccles, Chairman, Board of Governors, 


Federal Reserve System. Statement before Ways and Means 
Committee. 
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Bond Discount Treatment 
Under the 1942 Revenue Act 


By SIMON S. LAWRENCE 


unique situation exists relative to the treat- 

ment of bond premiums and bond discounts. 
For the first time, in the 1942 Revenue Act, Congress 
recognizes the sound accounting principle of amortiza- 
tion of bond premium. The antithesis of bond discount 
is not mentioned. 


| NDER existing Federal Income Tax laws, a 


The taxpayer has the election (1) of amortizing the 
premium on fully taxable bonds so that the current 
annual taxable income is the annual yield on the bond 
or (2) of reporting the coupon rate as taxable income 
and deducting the premium as a capital loss at maturity 
or prior sale. 


For partially tax exempt bonds, the individual has 
the same election and corporations are requiréd to 
amortize. All taxpayers are required to amortize fully 
tax exempt bonds and the premium is not deductible 
as a capital loss. 


The practical effect of the current law is to deny the 
deductibility of the premium on a tax exempt bond 
but at the same time retain the taxable status of the 
discount on a tax exempt bond. 


Mr. Randolph Paul stated on March 3, 1942, before 
the House Ways and Means Committee that “as the 
premium at which a bond is obtained represents to the 
holder merely an effective yield lower than the actual 
interest rate, the holder is entitled merely to tax 
exemption solely with respect to such effective yield.” 
The report of the Committee on Ways and Means 
which accompanied House Bill 7378 (Page 410, Internal 
Revenue Bulletin 1942-2) states in part, “The want of 
statutory recognition of the sound accounting prac- 
tice of amortizing premium leads to incorrect tax 
results which in many instances are so serious that 
provision should be made for their avoidance.” All 
other advocates of amortization advanced similar argu- 
ments that the yield rather than the actual interest rate 
reflects the true income to the taxpayer. 


It is conceded that amortization of premium is sound 
accounting practice; none the less sound, however, is 
the accrual of bond discount. The treatment of bond 
premium cannot be separated from the treatment of 
bond discount. Among accountants, there is a unanimity 
of opinion that bond premium and bond discount must 
receive similar treatment. If a premium bond is cor- 
rectly written down annually, a discount bond must be 
written up annually. If the true income of a taxpayer 
is based on the yield of a premium bond, it should like- 
wise be based on the yield of a discount bond. 

With respect to fully taxable bonds, in view of the 
election accorded all taxpayers, there is no material 
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Mr. Lawrence is Vice-president 
and Comptroller of the Branch 
Banking and Trust Company, at 


Wilson, North Carolina. He is 
also a Certified Public Account- 
ant. His article embodies a sug- 
gestion for amendment of the 
Income Tax Law. 


change in the 1942 law. There is a vital change in the 
status of partially exempt bonds held by a corporation 
and fully exempt bonds held by any taxpayer. From 
an accounting standpoint, there is no difference in the 
following investments: 1. A 4% bond, cost $1,050.00 
due ten years, to yield approximately 344%. 2. A 
31%4% bond, cost $1,000.00 due ten years, to yield 
3%2%. 3. A 3% bond, cost $950.00 due ten years, to 
yield approximately 314%. 

The effective income should receive similar treat- 
ment from a taxation standpoint. Let us see how these 
three investors stand under the present income tax law. 
If the bonds are fully taxable, there is practically no 
difference in the treatment of each case. There would 
be absolutely no difference if the bonds were owned 
by the same taxpayer and he had elected to report 
income on a coupon basis. If the bonds are tax exempt, 
however, there is quite a difference in the treatment of 
income. Assuming all three bonds are held to maturity, 
the taxpayer would be in the following predicament: 

1. He would have been required to amortize this 
premium so that during the life of the bond, he 
would have received $350.00 total tax free income. 

2. In this case, likewise, he would have received 
$350.00 tax free income. 

3. In this case, he would have received only $300.00 
tax free income plus $50.00 fully taxable income 
(capital gain). 

This situation is illogical, inequitable, and it does 
not constitute sound accounting. Its inconsistency is 
even more apparent if we assume that all three of these 
tax exempt bonds are owned by the same taxpayer. 
He has a combined total investment of $3,000.00. Each 
year he collects coupons totalling $105.00. They were 
all issued as tax exempt bonds. Under the present 
law, however, he receives, in effect, only $100.00 per 
year tax free income and, at the end of ten years, has 
a taxable capital gain of $50.00. This is neither sound 
accounting nor just taxation. 

During the past several years, and even currently, 
there are numerous illustrations of high grade bonds 
selling at a discount. This is true now of very low 
coupon bonds such as N. Y. State 14s of 1966 offered 
several months ago to yield 1.40%. A similar 2% bond 
would sell at a premium to yield about 1.60%. If the 
true income in the latter case is $16.00 per year, it 
follows that the true income on the 14% bond is 
$14.00 per year. The law recognizes $16.00 per year 
tax free income on the 2% bond and in equity and 

(Continued on page 673) 



















































































































































































The Income Tax Status of 
the Agency Corporation 


By EDWARD N. POLISHER 


’ | VHE evolution of multiple property rights and 
the joint ownership of real estate by several 
persons developed the use of the corporate struc- 

ture as a means for holding legal title to such property. 

In many such situations, the beneficial enjoyment of 

the real estate, the complete exercise of dominion and 

control over it and the absolute right to dispose of it, 
remained in the individual owners although the legal 
title was vested in the corporation. 


The corporation acted either as a dummy for the 
real owners or as a conduit through which the legal 
title was ultimately to be transferred at the direction 
of the real owners to their designatees ; or as an agent 
for the receipt of the rents, issues and profits of the 
real estate involved, transmitting them in kind, directly 
to the real owners. 

Despite the fact that on the surface such corpora- 
tions seem to be exercising the usual business functions 
of corporations, a closer scrutiny of their operations 
demonstrates that they actually do not conduct any 
business activities for their own account. The holding 
of legal title to the real estate involved and its ultimate 
conveyance to the nominees of the real owners con- 
stitute their only link to the property. Such corpora- 
tions are in reality the “legal marionettes” of the real 
owners of the real estate. 


Usually, such corporations are formed by the real 
owners expressly for the purpose of holding the legal 
title to their real estate and to convey its title to such 
persons as the real owners may direct. This limited 
function may be openly declared in the purpose clause 
of the application for Charter, or in their by-laws, or in 
the resolutions of their boards of directors. Their 
capitalization is nominal with the entire authorized 
capital stock issued to the real owners as their respec- 
tive interests in the real estate itself may appear. Thus, 


the corporation serves as the “alter ego” of the real 
owners. 


The problem that arises is the taxable status of such 
corporations under the Internal Revenue Code. Are 
such corporations “taxpayers” in their own right sub- 
ject to income tax, surtax and excess profits tax, or are 
the profits or losses of their controlled activity prop- 
erly chargeable to the respective accounts of their 
creators, the real owners of the property? Since such 
corporations are formed as a convenience for the real 
owners, the answer to this tax problem determines 
whether the cost of the device in taxes to the real 
owner is justifiable, or whether it will prove to be a 
prohibitive expense. Should such corporations, as 
taxpayers, be required to report their transactions 
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under the Internal Revenue Code and, thereafter, should 
the identical results of the same transactions be re- 
portable by the individual real owners in the form of 
dividends received, double taxation would be the price 
payable for the convenience of this method of holding 
the legal title to property. 


Attention is directed to the problem at this time 
because of two recent decisions of the United States 
Supreme Court affecting several phases of the ques- 
tion—(Moline Properties, Inc. v. Commissioner, decided 
June 1, 1943 [43-1 ustc J 9464], and Interstate Transit 
Lines v. Commissioner, decided June 14, 1943 [43-1 
usTc {| 9486]). 


A taxpayer is free to adopt such an organization for 
his affairs as he may choose and having elected to do 
some business as a corporation, he must accept the tax 
disadvantages. But the government may sustain or 
disregard the effect of the fiction as best serves the 
purposes of the tax statute (Higgins v. Smith, 308 U. S. 
473,477 (1940) [40-1 ustc J 9160] ; Burnet v. Common- 
wealth Improvement Co., 287 U.S. 415 (1932) [3 ustc 
{| 1009] ). 


Generally, the separate entity of a corporation will 
be respected. The corporation and its stockholders are 
separate and apart, even though all of its stock may be 
owned by a single stockholder. This means the profits 
and losses of the corporation will not, ordinarily, be 
taxed to its stockholders or vice versa. (Merten’s, 
Law of Federal Taxation, Vol. 2, Section 17.05 (1942 
Edition).) 

However, the separateness of the corporation and 
its stockholders may be disregarded in exceptional 
situations where it would otherwise present an obstacle 
to the due protection and enforcement of public and 
private rights (Burnet v. Commonwealth Improvement 
Co., 287 U. S. 415 [3 ustc J 1009] (1932) ; New Colonial 
Ice Co. v. Helvering, 292 U. S. 435 [4 ustc J 1292] 
(1934) ) ; or where the maintenance of such separateness 
would work a fraud or do injustice. (Taylor v. Stand- 
ard Gas Co., 306 U. S. 307 (1939) ; Griffiths v. Com- 
missioner, 308 U. S. 355 (1939) [40-1 ustc J 9123]; 
Higgins v. Smith, 308 U. S. 473 (1940) [40-1 usrc 
{| 9160].) 

Taxation is not so much concerned with refinements 
of title as it is with the actual command over the prop- 
erty taxed—the actual benefit for which the tax is paid 
(Corliss v. Bowers, 281 U.S. 376 (1930) [2 ustc J 525]). 
It makes no difference that such command may be 
exercised through specific retention of legal title or 
the creation of a new equitable but controlled interest 
or the maintenance of effective benefit through the 
interposition of a subservient agency (Gregory v. Hel- 
vering, 293 U. S. 465 (1935) [35-1 ustc J 9043] ; Lewis 
& Co. v. Commissioner, 301 U. S. 385 (1937) [37-1 ustc 
{| 9300] ; Continental Oil Co. v. Jones, 113 Fed. (2d) 
557 [40-2 ustc J 9549], cert. den., 311 U. S. 687 (1940)). 

Where a corporation was formed merely as an agency, 
dummy or conduit to hold title to real estate for the 
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convenience of the owner and has served the purpose 
with little or no independent activity on its own part, 
the property and the income therefrom were regarded 
as belonging to the stockholder. U. S. v. Brager Build- 
ing and Land Corporation, 124 Fed. (2d) 349 (CCA-4, 
1941) [41-2 ustc J 9799] ; North Jersey Title Insurance 
Co. v. Commissioner, 84 Fed. (2d) 898 (CCA-3, 1936) 
[36-2 ustc J 9396] ; 112 W. 59th Street Corporation v. 
Commissioner, 68 Fed. (2d) 397 (CCA-Dist. of Co- 
lumbia, 1933) [3 ustc J 1181]. 

The question is one of fact, depending upon the cir- 
cumstances. In the cases cited, the corporation had no 
business activities, no salaried employees or officers, no 
money passed through its hands but the funds were 
paid directly in kind to the stockholders who were the 
real owners, had no actual capital, maintained no office 
or books of account of its own. The corporation served 
no other purpose than the passive holding of the legal 
title. 

The separateness of corporations has been disre- 
garded where the ownership of the stock by the parent 
corporation was used to dominate and control the 
subsidiary to such extent that it became a mere agency 
or instrumentality of the parent corporation. U. S. v. 
Lehigh Valley R. R. Co., 
220 U.S. 257 (1911) ; U.S. 
v. Delaware, Lackawanna 
& Western R. R. Co., 238 
U.S. 516 (1915) ; Chicago, 
M. & “St. Paul Ry. Co. v. 
Minneapolis Civic Assn., 
247 U.S. 490 (1918) ; U.S. 
v. Reading Co., 253 U. S. 26 (1920). 

Other cases decided by the several circuit courts 
seemed to impugn the validity of the rule announced 
by the above cited cases and came to apparently oppo- 
site conclusions. To resolve this conflict of decisions 
on the question, the United States Supreme Court 
granted a certiorari in the Moline Properties, Inc. v. 
Commissioner and Interstate Transit Lines v. Com- 
missioner. 

In Moline Properties, Inc. v. Commissioner [43-1 ustc 
{ 9464], the corporation taxpayer was created by 
Thompson to protect his creditors. When the obliga- 
tions thus secured were discharged, control of the 
corporation returned to Thompson but it was not 
dissolved, and continued in existence to serve his 
business interests. It again mortgaged its property, 
discharged the new mortgage, sold portions of its 
property in 1934 and 1935 and filed income tax returns 
showing these transactions. In 1934 the corporation 
engaged in what the Supreme Court in its opinion re- 
ferred to as “an unambiguous business venture of its 
own—it leased a part of its property as a parking lot, 
receiving a substantial rental”. 

Thompson, the sole stockholder, sought to have the 
gain on sales of the corporation’s real property treated 


Mr. Edward N. Polisher is a member of the Phila- 
delphia bar. Mr. Polisher has a newly published book 
entitled, “Estate Planning and Estate Tax Saving.” 
He, also, is a member of the faculty of this year’s 
Institute of Federal Taxation, New York University. 


as his gain. In rejecting Thompson’s contention, the 
Supreme Court said “The petitioner was created by 
Thompson for his advantage and had a special func- 
tion from its inception. At that time, it was clearly 
not Thompson’s alter ego and his exercise of control 
over it was negligible. It was then as much a separate 
as if its stock had been transferred outright to third 
persons It is urged that it is a mere agent for 
its sole stockholder and ‘therefore the same tax conse- 
quences follow as in the case of any corporate agent 
or fiduciary’. There was no actual contract of agency, 
nor the usual incidents of an agency relationship. Surely, 
the mere fact of the existence of a corporation with one 
or several stockholders, regardless of the corporation’s 
business activities, does not make the corporation the 
agent of its stockholders. Therefore, the question of 
agency or not depends upon the same legal issues as 
does the question of identity previously discussed.” 

In Interstate Transit Lines v. Commissioner [43-1 
uSTC J 9486], petitioner, a Nebraska corporation, oper- 
ated an interstate transportation line between Illinois 
and California and Missouri and Wyoming and did an 
intrastate business in most states en route. Because 
of its foreign incorporation, it was barred under 

California law from doing 
an intrastate business in 
California. To avoid the 
situation, petitioner organ- 
ized (1930) Stages in Cali- 
fornia as its wholly owned 
<2 subsidiary to do the busi- 
ness it was unable to do. 
It contracted with Stages that the latter would operate 
for petitioner’s sole benefit and under its direction; 
all profits were to be paid to petitioner which was to 
reimburse Stages for any operating deficit. 

The Supreme Court held that this was not the case 
of a mere branch or division of a business conducted 
solely for convenience sake under a separate corporate 
form. Petitioner did an interstate bus business and 
was a corporation foreign to California. On the other 
hand, the business of Stages in the tax year in ques- 
tion was both interstate and intrastate. For the peti- 
tioner to engage in intrastate business in California 
was, on the finding, illegal. Thus, the business of the 
two corporations was distinct. At most, said the Court, 
the petitioner could charge off the deficit of States for 
interstate operations, but no break down was pre- 
sented on this—and the petitioner had the burden of 
proof. 

The importance of this case, following the decision 
in Moline Properties, Inc. on June 1, 1943, is that it 
clearly reflects the attitude of the Supreme Court in 
recognizing the validity of the old line of cases holding 
that where a separate corporation was formed to oper- 
ate a department or division of a corporation, it would 

(Continued on page 678) 






















































































































































































































































































































Federal Taxation of Insurance Companies 


This is the second installment of Mr. Tye’s article. In the 
November issue he discussed tax treatment of companies other 
than life or mutual and their excess capital loss problem, the retro- 
spective rating plan problem, the incurred loss problem and the 
abnormal income and loss ratio. This installment begins with the 
non-taxable recovery problem. 


The Non-Taxable Recovery Problem 


The insurance companies should be quite concerned 
with the new relief legislation constituting adoption 
of the so-called tax-benefit rule which was first pro- 
mulgated by the Tax Court. Section 22(b) (12) of the 
Internal Revenue Code grants the relief. Under this 
new statutory provision recoveries of bad debts, taxes 
and delinquent amounts previously taken as deduc- 
tions are includible in taxable income only if, and to 
the extent, a tax-benefit was derived from the prior 
charge-off and deduction. This means, for example, 
that if in a prior year the taxpayer had a net operating 
loss without regard to a bad debt deduction, subse- 
quent recovery would be excluded from gross income. 
If, however, the prior deduction gave rise to a tax- 
benefit, the subsequent recovery would be taxable up 
to but not in excess of the realized tax benefit. In this 
connection, it should be kept in mind that a tax- 
benefit may also result through utilization of a net 
operating loss carryover or carryback. 


Obviously, the enactment of this provision consti- 
tutes a legislative attempt to limit the scope of the 
tax-benefit doctrine to the items specified in Sec- 
tion 22(b)(12). The insurance companies are of the 
view that certain of their transactions are within the 
scope of this Section of the Internal Revenue Code. 
It remains to be seen what position the Bureau will 
take. If it takes a negative position, then discrimina- 
tion exists with respect to the insurance industry and 
legislative changes should be made to remedy the 
inequity. 

The problem is this. During the “lean” years 1933 
through 1936, many of the casualty companies had 
substantial losses and as a result paid no income tax. 
They ended up these tax years with net operating 
losses which at that time could not be carried forward 
under the applicable law. A substantial portion of 
these losses were ordinary surety losses as well as losses 
arising out of the mortgage guarantee business, which, 
on charge-off did not have the effect of reducing tax- 
able income since net operating losses existed without 
them. A contract of indemnity in favor of the insur- 
ance company ordinarily exists under such surety 
obligations, and salvage is recoverable. During the 
past few years, and for the next few years recoveries 
have and will be made under the contract of in- 


And Their Problems 


By CHARLES W. TYE 
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demnity. The companies are of the view that a true 
debt situation exists here, within the meaning of the 
statute, which should entitle them to exclude from 
current income recoveries which gave rise to no prior 
tax benefit. 

There is, of course, no doubt but that recoveries of 
agency balances previously charged off in loss years 
are within the statute, in view of the express language 
used in Section 204(c)(6). I believe that recoveries 
under the indemnity clause of a surety contract should 
be treated in the same category as other debts. Liti- 
gation will probably be required if the Bureau takes 
the position that technically recoveries under surety 
contracts are not bad debts and thus taxable, unless 
Congress chooses to clarify its intention in the matter. 
However, even assuming that surety recoveries are 
not technically bad debts within the contemplated 
meaning of the statute, I am of the opinion that the 
insurance industry should be prepared to urge on the 
basis of equity, and on the strength of the very strong 
dissenting opinions in the recent 5 to 4 Supreme Court 
decision in the case of Virginia Hotel Corporation v 
Commissioner, that any type of recovery directly re 
lated to an allowable deduction which did not reduce 
taxable income in a prior year should constitute a 


“recovery exclusion” from gross income in the year 
of recovery. 


Excess Profits Tax Treatment of Sec. 204 Companies 


The stock casualty and mutual marine companies 
are also subject to the regular excess profits tax. The 
only important change in the law affecting such com- 
panies is the new provision which for the first time 
clarifies the relationship of reserves to the invested 
capital credit. The new provision provides that re- 
serves shall not be included in equity invested capital 
but shall be treated as borrowed capital. Specifically, 
the amendment provides, “* * * in the case of an in- 
surance company the mean of the pro rata unearned 
premiums at the beginning and end of the taxable 
year * * *” shall be included in borrowed invested 
capital. In other words, 50% of the mean of the “un- 
earned premiums” may be used in computing invested 
capital for purposes of the credit. 

In this connection, although the Code requires a 
computation of invested capital on a “daily basis,” 
no such “daily basis” computation is required with 
respect to unearned premiums since the new provi- 
sion merely requires the use of the mean of the pro rata 
unearned premiums at the beginning and end of the 
year. It should also be noted that since return pre- 
miums under a rate credit or retrospective rating plan 
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based on experience are deemed unearned premiums 
under the new regulations, such return premiums to 
the extent of 50% thereof are available in the compu- 
tation of invested capital. 

Also, although the treatment of unearned premiums 
as borrowed invested capital is only available for the 
year 1942 and subsequent years, since not made retro- 
active beyond December 31, 1941, refund possibilities 
exist by reason thereof if the use of such unearned pre- 
miums creates an unused 1942 or 1943 credit which 
can be carried back to the year 1941 or 1942. 


Treatment of Mutual Companies 
Other Than Life or Marine 


The mutual casualty, surety and fire companies face 
the same potential tax problems as the stock compa- 
nies for the first time under the new law. Prior to 
the statutory changes made by the Revenue Act of 
1942, nearly all of these mutual companies were spe- 
cifically exempt from taxation under Section 101(11) 
of the Internal Revenue Code. In fact, even those 
which were not specifically exempt paid little or no 
tax, since they were permitted to deduct from gross 
income “premium deposits returned to their policy- 
holders” and “retained for the payment of losses, ex- 
penses and reinsurance reserves.” This extra 
allowance meant, in effect, that no tax would be paid 
by the mutuals unless investment income exceeded 
losses and expenses. 

The Treasury, after careful consideration of the 
situation, proposed certain legislative changes which 
would have had the effect of restricting the exemption 
to the smaller companies, and taxing the larger com- 
panies on their investment income plus additions to 
unapportioned surplus. For- various reasons which I 
shall not discuss at this time, the Treasury proposals 
(which were contained in the House version of the 
law) were not adopted. In lieu thereof, less stringent 
provisions were enacted; but they did have, to a 
certain extent, the desired effect of limiting exemption 
to the small local mutual companies, for which ex- 
emption was originally intended, and provided a more 
rigid basis of tax for those mutual companies not 
otherwise exempt. 

The new law provides for the exemption or taxation 
of mutuals other than life or mutual marine companies 
as follows: 

Section 101(11) of the Internal Revenue Code was 
amended to exempt absolutely all mutuals whose gross 
receipts from interest, dividends, rents and premiums 
did not exceed $75,000. The report of the Senate 
Finance Committee indicates that over 80 per cent of 
all mutual companies will be exempt from tax and 
from even filing tax returns under this provision. 

Section 207 of the Internal Revenue Code was 
amended to provide for the taxation of those mutuals 
not exempt under Section 101(11). Under this Sec- 
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tion either of the following bases of taxation must be 
used, depending on which produces the larger tax: 

First, where the surtax net income (from invest- 
ments only) exceeds $3000, net investment income 
(which means gross investment income minus in- 
vestment expenses) is taxed at the regular corporate 
normal, surtax and excess profits tax rates. However, 
no tax is payable if such surtax net income (from 
investment income only) is $3000 or less, although 
a return would have to be filed if the total gross re- 
ceipts exceeded $75,000. But if such surtax net income 
does exceed $3000 then the entire net investment in- 
come is taxable, including the first $3000. A few dol- 
lars earned over $3000 become rather expensive dollars 
on this basis. 

Second, where the gross receipts from dividends, 
interest, rents and net premiums—minus dividends to 
policyholdérs and minus wholly tax exempt interest— 
exceeds $75,000, a tax of 1 per cent is imposed on the 
amount socomputed. In fact, if the amount computed 
as above set forth exceeds $75,000, the entire amount 
becomes subject to tax, including the first $75,000. In 
short, the $75,000 figure is not an exemption figure 
unless the amount computed under the statutory pro- 
visions is equal to or less than $75,000. However, a 
special “notch” provision lessens the tax burden as to 
those companies which border the flat exemption 
under Section 101(11), whereby a rate of 2 per cent 
on the excess only between $75,000 and $125,000 is 
levied in lieu of 1 per cent on the entire amount, in- 
cluding the first $75,000. Further, any excess profits 
tax to which the mutual may be subject, is an offset 
against this 1 per cent (or 2 per cent if smaller) tax. 

In simple language, this.means that the non-exempt 
mutual companies are taxed for the first time on either 
their net investment income at regular normal and 
surtax corporate rates, or on the sum of their gross 
investment income and net premiums at 1 per cent 
(subject to certain notch provisions) whichever pro- . 
duces the larger tax. 

Special treatment is also accorded those mutual 
companies which are inter-insurers or reciprocal un- 
derwriters. The flat exemption of $75,000 is the same. 
However, the surtax net income exemption from in- 
vestment income is $50,000 rather than $3000. Ac- 
cordingly, if the surtax net income is over $50,000. 

(Continued on page 679) 
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The Realty Tax and 
Post-War Realty Planning 


By HENRY M. POWELL 


HE various states and commonwealths in the 
United States are dependent on the realty tax 
as a necessary source of local revenue. Some 
of them, indeed, are dependent on this tax for state 
sources of revenue as well as for local purposes. With 
war restrictions cutting off the normal realty construc- 
tion, except for military purposes, or for essential gov- 
ernment use, the states are confronted, on the one 
hand, with a rapidly diminishing source of revenue 
due to the continued depreciation of the older prop- 
erties and, on the other hand, with a dearth of new 
private buildings because materials generally cannot 
be obtained for this purpose. 


There is very little left today in taxes exclusively 
for the states, except the realty tax and the sales tax. 
The sales tax has now been adopted by more than 
one-half of the states of the Union to piece out or 
supplement the diminishing realty tax. In 1940 twenty- 
six states collected about half a billion dollars in taxes 
from the General Sales and Use Taxes. There is now 
considerable agitation in Congress to invade the field 
of sales taxes but any adoption of the sales tax by the 
federal government, or the co-ordination with the 
states of these taxes, now a necessary part of our local 


state and tax system, would throw an added burden 
on real estate. 


Undoubtedly the requirements for increased federal 
taxes during the great World War will have its impact 
on the finances of the State and its subdivisions. How 
far reaching this controlling influence will be cannot 
yet be determined. According to a late report of the 
United States Department of Commerce (Special Study 
No. 2, State and Local Government), the influence of 
the federal war taxes on the general property tax, the 
largest single source of combined local revenue, was 
reflected slightly in 1941, was more pronounced in 


1942, and will be appreciably affected in subsequent 
years. 


To grasp the full import, as well as the extent and 
value of the property tax as a source of state and local 
revenue, the figures given by this Special Study of the 
Department of Commerce show the 1941 collections as 
approximating $4,474,000,000, or $33.98 per capita. 
Of this total, $250,000,000 was for the states and 
$4,224,000,000 for local purposes. Property tax col- 
lections increased from $3,321 ,000,000 in 1922 to approxi- 
mately $4,684,000,000 in 1932, but that was the peak 
year of collections. There was a per capita reduction 
of 9.7% between 1932 and 1941. Per capita receipts 
for state purposes declined 26.9% between these years, 
while receipts for local governments shrank only 8.4%. 
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The State, which levies the realty tax, through its 
agencies, the counties, municipalities, towns and villages, 
is the most important of the principals in the real 
estate problem. The realty tax forms the keystone in 
the arch of State administration, and as a direct tax it 
is protected from encroachments by the federal gov- 
ernment under the Constitution. Moreover, the sys- 
tem of making realty assessments by local officials, 


elected or appointed, is as deeply rooted as the Com- 
mon Law. 


Tax Delinquency 


From 1932 onward the trend of realty values has 
been steadily downward. The check in immigration 
since the first World War reduced rental values, par- 
ticularly in the larger urban centers, and the com- 
mercial depression of 1929 still further depressed realty 
values. The Committee on Tax Delinquency of the 
National Tax Association, of which the writer was a 
member, found in 1934 that throughout the country 
there was then nearly a billion dollars of taxes delinquent 
for more than one year. Many causes were assigned 
therefor, high valuations, the depression, erosion and 
deforestation, faulty methods of tax collection and the 
high cost of local government. Most of these causes 
are temporary and casual, but the high cost of local 
government will probably remain. 


The crux of the situation is that we have grown so 
fast in this country from the shanty and old-fashioned 
tenement stage to great buildings with modern im- 


provements, that the old exists side by side with the 
new. 


In a study recently made by the 20th Century Fund, 
(Wartime Facts and Postwar Problems, p. 90), it is 
stated that out of 38 million dwelling units in the nation 
“we have over 21 million dwelling units in our cities, but over 
28% of them need major repairs and have no bathrooms. * * * 
Much of our city housing is deteriorated and underequipped. 
In 1940, for example, over five million city dwellings had no 
private bath, over one million no gas or electricity, almost 
three million no refrigeration equipment, while over one million 
lacked central heating or stoves. Conditions are even worse 
in rural communities where a much higher proportion need 
major repairs, and over half of the eight million dwelling units 
are now reported to possess no bathroom facilities. * * * Our 
country has over seven million farm houses but the census 
showed that over two million needed major repairs: Few had 


baths or running water, while five million had no gas or 
electricity.” 


Tax Valuation 


Some of our methods of local assessments are as 
archaic as these ancient buildings, and still closely 
follow the 18th century procedure. For example, in 
the thickly populated and more highly assessed Bor- 
ough of Manhattan, in the City of New York, there are 
about 75,000 tax units and thirty assessors doing the 
field work. There are fourteen major types of classi- 
fication of buildings for tax purposes, and eighty-four 
subdivisions. The New York Charter provides that 
each assessor shall give under oath a statement that 
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he has “personally examined each and every house, 
building, lot, pier or other taxable property.” This 
does not vary in substance from the assessment law 
passed by the New York Colonial Assembly of 1774, 
which provided that assessors should proceed from 
house to house throughout the whole county and 
make a true and exact list of all names of the free- 
holders and inhabitants, setting down against the 
name of every such person the value of his or her 
estate real and personal as near as they could dis- 
cover the same to be (Bidwell, Taxation in New York, 
pp. 157, 158). In those days the assessor could easily 
examine the farm buildings and view the cattle and 
farm fixtures over the fence from the highway. There 
is no requirement today that the assessor shall view 
the interior of the house or examine it from roof to 
cellar. In special cases, however, under a recent charter 
amendment and only on receiving special written per- 
mission from the President of the Tax Commission, 
right of entry may be permitted. 


Review Procedure 

Equally out of date is the practice to permit a review 
of an assessment by the assessors who make it. From 
1929 to 1943 assessments of ordinary real estate 
in the City of New York 
were reduced in value 
from nearly 18 billions 
to $13,927,482,550, or 
over 20%. Realty men 
and appraisers believe 
that it should be further 
reduced 20%. But if it 
were possible to bring 
about this general reduc- 
tion of assessed values, 
it is not believed that even this would result in a stable 
and healthy condition of real estate. It would only 
be a “shot in the arm of the patient, when what is 
required is a major operation; and what is true of 
New York applies throughout the nation. 

On the subject of tax review procedure, the Bewley 
Committee has just made a report to Governor Dewey 
and the New York Legislature, in which the Com- 
mittee emphasizes the essential element in any sound 
and lasting system of taxation, as follows: 


“It is proposed that the state review agency be an arm of 
the executive department instead of being under the State Tax 
Commission. This proposal is based on experience and actual 
results in other states, which have found that greater impar- 
tiality can be had when the review authority is separate from 
and independent of the state agency charged with supervising 
local assessing and, consequently, must share responsibility 
for whatever assessing policies have been followed in the 
making of the origina] valuations.” 


tion,” 


The Federal Government and Its Role in 
Rehabilitation of Real Estate 

With the federal government’s immense holdings of 
real property in the several states, any demoralization 
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of realty affects its vast interests. The United States 
intervened during the depression by giving small loans, 
through selected agencies, under the 1933 Home Own- 
ers Loan Act for repairs, maintenance and to pay taxes. 
Under the 1934 National Housing Act it made insured 
loans for not more than twenty years, through govern- 
ment agencies, for the construction of low cost hous- 
ing secured by amortized mortgages of not more than 
$16,000 in any one case. More than one million loans 
have been insured under the Federal Housing Act 
(Title 203) and the percentage of foreclosure and loss 
has been low. 

Senator Robert F. Wagner has now introduced a 
bill (Senate # 1163), to provide for the making of 99 
year federal loans by a Federal Housing Administrator 
to cities and towns for the clearance of lands in “‘deteri- 
orated urban areas”. After the buildings are cleared 
the lands are to be sold or leased for private re-devel- 
opment. Under Section 4-A, the Treasury appropria- 
tion for this purpose is not to exceed one billion dollars 
for the fiscal year ending June 30th, 1944. 


Public Housing and Slum Clearance by the State 

The New York Constitution was amended in 1938 
(Sec. 4, Art. 18) to permit cities, towns, villages and 
public corporations to 
contract indebtedness for 
loans made by the State 
for low rent housing and 
slum clearance projects 
not to exceed 2% of the 
assessed valuation there- 
of. It also authorized 
cities, towns and villages 
to make similar loans to 
public corporations and 
to grant tax exemption in whole or in part for not 
more than sixty years. Under this provision municipali- 
ties, limited dividend corporations and other authorities 
under the law have built slum clearance projects and 
limited dividend low rent housing. In the City of New 
York alone, there are eleven limited dividend housing 
projects including the Knickerbocker Village in Man- 
hattan and the Hillside Housing Corporation in the 
Bronx. There are also twelve completed New York 
Housing Authority projects. All told, there is now 
partly or wholly exempt, under these projects assessed 
valuation to the extent of $62,462,950. Architects have 
already been chosen for six post-war projects in the 
city which it is estimated will cost $53,000,000 in the 
aggregate. The tax exemption granted these forms 
of tenancies makes those supporting the burden pay 
a heavier tax, and the removal of these properties 
from the assessable tax values reduces the borrowing 
capacity of the city. 

The Citizens Housing Council of New York in its 
last publication, commenting on the needs of rehabili- 


in New York” and 
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tating old-law tenements, and need of renovation, adds 
this significant reference: 

“The assessed valuations of Manhattan areas which would 
have to be included in any comprehensive slum clearance 
program may be stated, conservatively, at one billion dollars 
of which about sixty percent is land value and forty percent 


improvement value.” 

This is, indeed, a conservative statement for the last 
published City Tax Report discloses that there are 
over 135,000 walk-up tenements in the city, most of 
them in the deteriorated areas, and they aggregate 
over three billion dollars in assessed value. I have 
not ventured to classify the thousands of brownstone 
fronts, a large part thereof converted into rooming 
houses—some of them into store or business buildings. 


Post-War Rehabilitation Construction not 
Limited to Residential Housing 


Business, real estate and trade organizations have 
expressed alarm that manufacturers and industry were 
departing from the city in great numbers, and a report 
made to the City Comptroller in 1937 offers some war- 
rant for this belief. The antiquated and unsanitary 
condition of many, if not most of our business build- 
ings, warehouses, factories and loft buildings places 
them in the same category as the depreciated resi- 
dential structures and for the same cause, viz.: that 
most of them can no longer be classed as best suited 
to a modern, industrial city. In the City of New York 
there are more than 63,000 warehouses, factories, 
garages, store buildings, loft buildings, office buildings, 
hotels and miscellaneous buildings, aggregating more 
than five and one-quarter billions in assessed value. 
Of approximately 18,000 factories, loft buildings and 
similar industrial construction, 28% thereof were built 
before 1890. If New York City is to retain its title as 
the Metropolis of the nation, it must not only make 
the city fit for residential purposes, but it must mod- 
ernize and improve conditions in which the resident, 
as well as the non-resident, millions spend their work- 
ing days. Many of these buildings have been improved 
by protection from fire hazards, but very little else has 
been done with the old out-of-date lofts, factories and 
storage buildings. Some parts of the older Borough 
of Manhattan still used for loft and factory purposes, 
look more like industrial cemeteries than healthy, com- 
mercial centers. 

An illustration of how a run-down business area 
might be modernized will be found in a recent article 
in the “Architectural Record” by Ely Jacques Kahn, 
in which he says: 

“Conceive, for example, the possibilities of a new Sixth 
Avenue, which is now merely a long string of dilapidated and 
antedated relics that were mercifully hidden in the shadow of 
the old elevated structure. The removal of the El brought 
them into the cold light, and the depression and the war have 
stopped any effort to do anything really constructive. If one 
dare dream, how about buildings on stilts, paraphrasing one 
of Corbusier’s pet theories—actually the arcaded principles of 


many historical areas? Stores could be reached under a pro- 
tected space. In the middle of the blocks west of Sixth 
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Avenue, certain green parked areas might provide breathing 
spaces visible from the avenue arcade and at the same time 
immensely improve the value of the cross streets. This requires 
cooperation, to be sure, but first, imagination.” 


What Great Britain is Doing for Post-War Planning 


Ata recent conference of the Citizens Housing Council 
at the Hotel Pennsylvania, New York, Sir Ernest Simon 
said that two million homes had been bombed in Great 
Britain up to the present time and that to replace these, 
as well as the slums that had been in existence in that 
country for over a century, six million homes were in 
contemplation for post-war construction. If such plan 
is considered advisable and feasible in that country, 
surely a post-war plan comparative to the population 
and wealth of the United States should include the 
building and rehabilitation of at least twenty million 
dwelling units, besides the construction or reconstruc- 
tion of hundreds of thousands of depreciated factories, 
lofts and other industrial buildings. 


Post-War Planning in the United States 


Ata state housing project meeting Governor Thomas 
E. Dewey of New York only recently stated that the 
need for good housing in New York alone for the next 
decade would easily amount to half a million units. 
This is a conservative estimate. The Post War Pub- 
lic Works Planning Commission of the State is now 
developing plans for deferred and necessary State and 
local construction projects. Improvements are being 
planned in housing conditions, highway facilities and 
other requirements of modern living by the State’s 
Housing, Public Works, Public Service and Health 
Agencies. 

In a statement made in the American Journal of 
Sociology, January, 1943, by Dr. Homer Hoyt, he points 
out that at the close of the war thirteen millions in the 
army and twenty million workers will have to move to 
the city promising jobs, and well-located plants will 
draw industry away from obsolete plants. 


Conclusions 


There has been a definite downward trend of realty 
values throughout the country during the last fifteen 
years. This trend has been going on for a much longer 
period but its effect has not been generally felt until 
recently. Paradoxically this regressive and downward 
trend in realty values is due to the progressive and 
rapid changes that have occurred everywhere during 
the last half century in the social, industrial and eco- 
nomic world. During that time, to meet the growing 
needs of the states, we have adopted as part of our 
fiscal system, among other forms of taxation, corpora- 
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tion taxes, income taxes, gasoline and automobile interest private capital. High taxes will remain, but 
taxes, transfer and inheritance taxes, unemployment high interest rates may and ‘should be cured. The 
taxes and sales taxes.” Metropolitan Life Insurance Company has shown 

The realty tax still remains as an important source what can be done in the City of New York with its 
of state and local taxation but its base is being con- own invested capital, without tax exemption. Private 
tinually narrowed by exemptions for propertiesowned capital should therefore be encouraged, but the in- 
and used by the governments, federal, state and local, dividual investor may require some incentive in the 
by exemptions for buildings owned and used for edu- form of low interest rates. This may be realized through 
cational, religious, charitable and benevolent purposes, exemption from taxation of the income from the secur- 
and by the obsolescence and depreciation of the assess- ities necessary to finance the improvements. 


able property itself. Since the states are dependent on the realty tax for 
A more careful and complete periodical inspection of their sources of local revenue, they are vitally con- 
real estate, and enforcement of the laws should be cerned with the rehabilitation of real estate, and should 
made part of the post-war program. Zoning laws to take the initiative in any post-war planning. Com- 
prevent the deterioration of residential neighborhoods  mittees have already been appointed by the Executives 
should be more carefully regulated. The ancient doc- of many of the states including New York, and it is 
trine that “A man’s home is his castle” should be believed that these committees will act in concert. 
modified so that no man’s house should be so used as_ The cooperation of adjacent states where industrial, 
to injure that of his neighbor. economic and realty problems are similar, will produce 
An important housing cost is the interest paid on wore effective results. 
borrowed capital. Interest has fallen considerably in 
the past decade, but it is generally believed that lower 


‘ ‘ es power “to provide for the . . . general welfare of 
rates are needed, if the investment basis is secured, to the United States,” will be in a commanding position 
1Dr. Harold M. Groves of the University of Wisconsin, in an 


address before the National Tax Association (Page 118, 1942 Na- to assist the states in this work of rehabilitation, while, 


tional Tax Conference proceedings), has stated the need for a new : : : 
source of local revenue to supplement the property tax: What is at the same time, it will be able to create employment 


needed apparently is some new source of local revenue which will for millions in the construction of residential and in- 
(1) not overlap existing federal and state taxes, (2) enable the ‘ ‘ ; 
localities to tap their own resources without running hat in hand to dustrial property almost entirely neglected during 
central governments, (3) cover all or a vast majority of the inter- the war 

ested citizenry, and (4) not be regressive.’’ ‘ 
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The Community Property Amendment to 
The Estate Tax Law 

(Continued from page 643) 
jected to taxation as income. In any case, the refer- 
ence was purely dictum; the question of the power 
of Congress, as such, was not raised in the decision. 
The same is true of the decisions which followed hold- 
ing community income divisible between husband and 
wife for income tax purposes in other states.® 


Not that the Supreme. Court would feel bound by 
its decisions in the income tax cases if they were 
based on the question of Congressional power. A 
lower court must submit to them if they are appli- 
cable; but the Supreme Court has no such fetters. 
Of recent years particularly it has displayed what 
some might term a wanton and others a liberal or 
bold or courageous attitude toward precedent on con- 
stitutional questions. But here there is no such 
precedent as to make it necessary for the Court flatly 
to overrule itself. It can meet this question of Con- 
gressional power with eyes undimmed by the clouds 
of ancient rhetoric. 

Considering the question thus with a broad and 
open view, what are the rights of the wife in com- 
munity property under the laws of Louisiana? She 
can dispose of half of such property by will. If she 
dies intestate, half of the community property passes 
to her heirs. On her husband’s death while she is 
still alive, half of the community property is hers, 
even though he has left a will disposing of his entire 
estate to others. In case of divorce half of the com- 
munity property is hers, whether he or she be the 
guilty party. 

So much the Louisiana Supreme Court in the 
Wiener case made clear. Half of the community prop- 
erty is hers when the marriage dies, whether it be 
the soul or the heart which has departed, and whether 
the departed soul or heart be his or hers. Whatever 
fruits a man may have gathered in the oasis of mar- 
riage, if he has any left when he sallies forth or is 
driven out on the desert again, whether on earth or 
in some other region, half of it must remain with her. 
He need not have any left, but if he does, half is hers. 
Whether his departure be willing or unwilling, that 
is the toll he must pay. 

Such are the wife’s rights when the marriage ends. 
What are they during the marriage, during the period 
which determines whether or not there will be any- 
thing to be divided at the end? No doubt many a 
Louisiana wife has watched her husband with a 
weathered and relentless eye, ready if she should dis- 
cover him with a pot of gold to yell “divorce” and 
pounce upon it. No doubt many a naive and unsus- 





7 281 U.S. 376, 2 ustc J 525 (1930). 

8 Goodell v. Koch, 282 U. S. 118, 2 ustc f 612 (Arizona); Hopkins 
v. Bacon, 282 U. S. 122, 2 ustc { 613 (Texas); Bender v. Pfaff, 282 
U. S. 127, 2 ustc § 614 (Louisiana); U. S. v. Malcolm, 282 U. S. 792, 
2 ustc § 650 (California). 
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pecting husband has divulged a huge gain or earning 
to his wife expecting her to overflow with joy and 
love, only to be dazed by her sudden distemper and 
her apparently unprovoked recollection of his past 
misdeeds. But assuming the state of connubial bliss 
and contentment which it must be the policy of gov- 
ernment to sustain, what are her rights in the com- 
munity property while the marriage lasts? 

The Supreme Court of Louisiana in the Weiner case 
answered that question but in so doing perpetrated 
upon the readers of law the most subtle and monstrous 
imposition that has ever come from a judicial hand. 
That court gave the answer as follows: 


“* * * The wife may, without obtaining a divorce, and even 
in the absence of fraud, sue for a dissolution and liquidation 
of the community partnership and secure the delivery into her 
own exclusive management and control of her half of the 
community property whenever her husband proves to be in- 
competent, a bad manager, of a reckless or speculative dispo- 
sition, or whenever his affairs are in such disorder that her 
property rights are jeopardized. Upon the institution of such 
a suit, she may, by injunction, restrain her husband from dis- 
posing of any portion of the community property; and she may 
likewise enjoin his disposition of any part of the community 
partnership property when, even though he is a good business 
manager, she provokes a dissolution and liquidation of the 


community through divorce proceedings because he is other- 
wise an unfaithful partner. * * *” 


The Louisiana reports are replete with cases involv- 
ing dissolution of the community without dissolution 
of the marriage. Yet in not a single one did the wife 
by her suit get anything but a fiction out of the com- 
munity property. The reason is simple. In every 
case the husband was insolvent or had failed,® and it 
was only because of that very circumstance that the 
wife was entitled to the dissolution of the community.*® 
In no case did she sue in order to recover her so-called 
share in the community property, for there was none 
or what there was was nominal. She sued in order 
to protect her own dotal property and her earnings. 
And she could not make her earnings separate prop- 
erty by agreement, as in California. She had to sue 
to do it.” 

As early as 1844 the Supreme Court of Louisiana 
stated the purpose of such a suit, as follows: 


“The object of a separation of property is twofold: it pro- 
vides for the present, by enabling the wife to recover her 
dowry, or other claims against her husband; and it provides 
for the future, by putting an end to the community, and thus 
securing to the wife her individual acquisition, or gains there- 
after, in whatever manner obtained.” * 

It has nothing to do with her share of the community 
property. It is bottomed on such a condition of the 
husband’s affairs that no community property, net 
after payment of debts to which it is subject, could 


exist at the time of the suit; and after the separation 





® Davock v. Darcy, 6 Rob. 342; Jones v. Morgan, 6 La. Ann. 630: 
Penn. v. Crockett, 7 La. Ann. 343; Wolf v. Lowry, 10 La. Ann. 
272; Mock v. Kennedy, 11 La. Ann. 525; Webb v. Bell, 24 La, Ann. 
75; Meyer v. Smith, 24 La. Ann. 153; Gastauer v. Gastauer, 113 La. 
1, 58 So. 1012. 

10 LaRose v. Naquin, 150 La. 354, 370, 90 So. 676. 

I aco 5 

1 Dart’s Louisiana Civil Code Annotated, {| 2427. 

2 Davock v. Darcy, 6 Rob. 342, 344. 
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of property is thereby effected the community is no 
more. 


Yet the Louisiana Supreme Court in the Wiener 
case had the temerity to imply, in the portion of its 
opinion quoted above, that by such a suit the wife 
could without dissolving the marriage secure delivery 
into her own hands of an actual quantity or amount 
of community property not attributable to her own 
dotal or separate property. It did not say that there 
could be any such community property to divide, but 
it clearly implied as much. Otherwise the entire 
statement would defeat itself. 


Louisiana, the Supreme Court of the United States 
has pointed out, presents the strongest case of the 
wife’s ownership of one-half the community income.* 
Yet even in Louisiana that ownership has no practical 
existence while the marriage lasts. The husband can 
spend the community funds on strong drink or even 
on the allurements of other women, and the wife 
cannot recover it. She can cry her eyes out or sue 
for separation or divorce, but the money is gone. She 
cannot even collect it out of his separate estate if he 
has such; for with respect to any period prior to the 
filing of suit for divorce or separation she cannot, even 
in such suit, demand an accounting of him, except as 
to property fraudulently disposed of. “The husband 
is head and master of the community and administers 
it alone and as he pleases.” 


“The wife’s right to dispose of her interest in the 
community property by will,’ however, said the 
Louisiana Supreme Court in the Wiener case, “is 
absolutely unrestricted, and even though she wills it 
to her paramour her husband has no right to com- 
plain.” But her husband can spend it on his own 
paramour while he lives and save nothing for his wife 
to will to hers. While the marriage lasts she can at 
most prevent him from giving it away;* but that 
right the Supreme Court has already observed is not 
substantial enough to amount to ownership.’* While 
the marriage continues she can only hope that on that 
happy day when they are parted by divorce or death 
something will remain of the community property for 
herself or her legatees and heirs. 


When that happy day does arrive and some com- 
munity property is left, she does indeed get her 
moiety of it. But it is then no longer community 
property. The share which she gets is her sole and 
separate property completely freed from the domin- 
ion of her husband. Is it a violation of due process 
for Congress to bring the termination by death of 
the husband’s dominion over the property within the 
scope of the estate tax? That is the question before 





13 Bender v. Pfaff, 282 U. S. 127, 2 ustc {| 614. 

44 Frierson v. Frierson, 164 La. 684, 114 So. 594 (1927), limiting 
to its particular facts the case of Hill v. Hill, 115 La. 490, 39 So. 
503, which was cited and relied on in Bender v. Pfaff, note 13 above. 

% In the case of movables he can even give it away, except in fraud 
to injure his wife’s rights. Dart’s Louisiana Cicil Code Ann.. { 2404. 

1% U. 8. v. Robbins, 269 U. S. 315, 1 ustc J} 154. 
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the Supreme Court. The term “ownership,” “vested,” 
“inchoate,” have no bearing on the problem. The 
question is one of substance, not of nomenclature. 


Nor should it matter, as the Louisiana Supreme 
Court in the Wiener case attempted to say, that the 
rights of the wife did not derive from the husband’s 
generosity, albeit from his industry and thrift. It is 
not a gift to the wife which is being taxed but the 
rights of the husband cut off by death.7 No more 
derived from the generosity of the husband is a wife’s 
dower right, or right in lieu of dower, in a non-com- 
munity state. It is a right arising by operation of 
law, and precisely as in the case of a wife’s right in 
community property the husband cannot give the 
property away in fraud of it. If the husband pre- 
deceases his wife—and that occurs in this country in 
five cases out of seven *—that right of dower, or right 
in lieu of dower, ripens into full owenrship. Its value, 
nevertheless, cannot be excluded or deducted in arriv- 
ing at the gross estate of the husband. The reason 
is that while living he had certain definite, valuable 
rights with respect to the property, although subject 
to his wife’s dower right, or right in lieu of dower, 
and those rights of his were cut off by his death. The 
mere fact that he did not have all the rights in the 
property, or that his rights were subject to certain 
rights in his wife, cannot prevent inclusion of the en- 
tire property, as such, in his gross estate.”° 

In the case of community property there is no ques- 
tion that the husband has certain substantial rights 
extending to the entire property. Saying even that 
those rights may be subject to divestiture by legis- 
lative act,?* does not, for any practical purpose, deny 
their existence or diminish their value, and taxation, 
it has been held, is eminently practical.??_ Those rights 
of the husband are cut off by his death, and it is upon 
that result that the estate tax is sought to be imposed. 
Would it violate due process? 


There lies the issue. Perhaps if a wholly separate 
tax were imposed on the termination by death of the 
husband’s right of management and control over 
community property no question of due process could 
be raised. It would be a simple excise on a very 
definite and recognizable event. When the husband’s 
right is terminated it passes to his wife. If Congress 
can tax the mere naked right to make a living,”* cer- 
tainly it could impose a tax on the termination or 
acquisition of the right of management and control 

(Continued on page 674) 





7Y, M.C. A. v. Davis, 264 U.S. 47. 

18 Allen v. Henggeler (C. C. A. 8) 32 F. (2d) 69 (1929), cert. denied, 
280 U. S. 594. 

19 Fifteenth Census of the United States, Population, Vol. 2, p. 849, 
showing for 1930 613,842 widows to 195,869 widowers among the 
white population. 

2 Allen v. Henggeler, note 18 above. 

21Sce Warburton v. White, 176 U. S. 484; Arnett v. Reade, 220 
VU. &. 311: 

22 Tyler v. U. 8., 281 U. S. 497 (1930). 

23 Chas. C. Steward Machine Co. v. Davis, 301 U. S. 548 (1937); 
Helvering v. Davis, 301 U.S. 619 (1937). 
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Corporate Taxes and Transfers to 
Liquidating Trustees 
(Continued from page 646) 
Does the dissolved corporation continue to be liable for 


corporate taxes after transferring its assets to a liquidat- 
ing trustee? 


Before considering cases dealing directly with this 
question, it is worth noting that the Departmental 
Regulation, sec. 19.22(a)-21, supra, has received the 
approval of the Courts in several decisions.’ 


In First National Bank of Greeley, Colorado v. U. S., 
supra, the dissolved corporation was held to be liable 
for corporate taxes. In that case the Cross Gas Com- 
pany sold, on May 3, 1930, to the Ohio Company 
certain oil and gas leases, royalty interests, real estate 
and personal property for the sum of $125,000.00 cash 
and a further sum reckoned upon the settled produc- 
tion of test wells to be thereafter drilled. On May 27, 
1930, the stockholders voted to dissolve the company. 
On June 7, 1930, the company assigned to appellant 
in trust all of its remaining property. On July 10, 
1930, the corporation formally dissolved. The assign- 
ment was for the benefit of the stockholders in pro- 
portion to their stock interest. The trustee agreed to 
issue transferable certificates of interest. It appears 
that the trustee was given the authority to dispose of 
assets, and to collect and receive moneys. The trustee 
was authorized to pay “all debts, if any, of said Cross 
Gas Company including any amount due on account 
of federal or state taxes * * * *”, The facts do not 
disclose whether the Cross Gas Company owed any 
debts; the trust agreement merely provided for such 
a contingency. The decision of the Court in First 
National Bank of Greeley, Colorado, supra, is grounded 
upon the broad purpose of the regulations. The Court 
apparently did not consider it important that the 
parties to the dissolution and assignment of assets 
may have considered the trustees an agent of the 
stockholders. The decision was grounded upon the 
basic facts, the transfer of the assets of the Cross Gas 
Company to a trustee for the purpose of liquidating 
those assets followed by a dissolution of the com- 
pany. 

In the following cases the dissolved corporation was 
likewise held liable for corporate taxes.* 

The continued liability of the dissolved corporation 
after transfer of its assets to a liquidating trustee is 





%In Taylor Oil and Gas Co. v. Commissioner (C. C. A. 5th, 1931) 
47 F. (2d) 108, cert. denied 283 U, S. 862, the Court stated: ‘‘This is 
a reasonable regulation and should be given effect’’. See also First 


National Bank of Greeley, Colorado v. U. 8. (C. C. A. 10th, 1936) 
86 F. (2d) 938. 


* Will T. Caswell (1937) 36 B. T. A. 816, appeal dismissed Decem- 
ber 7, 1941, C. C. A, 5th; Tazewell Electric Light & Power Co. v. 
Strother (C. C. A. 4th, 1936) 84 F. (2d) 327; Steinberger, et al., 
Trustees v. U. 8. (C. C. A. 9th, 1936) 81 F. (2d) 1008; Boggs-Burnam 
& Co. v. Commissioner, 26 B. T, A. 988, aff’d (C. C. A. 6th, 1934) 
71 F. (2d) 999; Hellebush v. Commissioner (C, C. A. 6th, 1933) 65 


F. (2d) 902; Burnet v. Lexington Ice & Coal Co. (C. C. A. 4th, 1933) 
62 F. (2d) 906. 
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based apparently upon the theory that the trustee is 
the agent of the corporation rather than of the stock- 
holders, and that for Federal tax purposes, at least, 
the corporation not only continues its existence but 
continues to own the assets from which income is 
derived by the trustee. For Federal tax purposes, the 
corporation is treated as if it had never divested itself 


of its assets whatever may be the effect under local 
law.® 


However, in these cases it is not readily apparent 
why the trustee should be regarded as agent of the 
old corporation rather than the stockholders, particu- 
larly in a situation where all the debts of the corpora- 
tion have been paid. Of course, the fact that trustee 
stands in a fiduciary relationship to the stockholders 
does not make him an agent of the stockholders. 
However, the basis of the relationship between the 
trustee and the stockholders, if not agency, is probably 
more substantial and real than the relationship with 
the old corporation. This problem has been raised 
before the Board of Tax Appeals and in the case of 
Will T. Caswell, supra, the Board commented as 
follows: 


“While it is true that the trustees in dissolution were trustees 
for the creditors and stockholders, it does not follow that they 
were not also trustees for the corporations and acting in their 
behalf when they disposed of the corporate assets. The stock- 
holders were the ultimate beneficiaries, after payment of claims 
of creditors, and in that sense the trustees were acting in a 
fiduciary capacity for the benefit of the creditors and stock- 
holders. In the same sense, it is often said that the officers and 
directors of a corporation are trustees for its creditors and 
stockholders, but nevertheless they manage and direct the 
affairs of the corporation prior to dissolution, and their acts 


are the acts of the corporation.” 

The foregoing quotation fails to grapple with the 
basic question, namely, whether the trustee is truly an 
agent of the corporation. Perhaps the Court decisions 
have followed the lead offered by the Regulations 
which constitute a statement of the rule rather than 
an analysis of the underlying reasons. On the basis 
of the decided cases and of the Regulations one might 
state the rule broadly as follows: Where a company 
dissolves, and transfers its assets to a trustee for 
liquidation, the trustee is, for Federal tax purposes, 
acting for the company. It would appear that the 
Court decisions following the Regulations have 
crystallized the problem into a rule of law without 
articulating the underlying premise of the rule. One 
might speculate that, as sometimes happens, the De- 
partment and the Courts being confronted with a 
situation latent with tax avoidance possibilities 
adopt a broad rule of law rather than attempt to 
decide each case on its particular facts.® 





5 The extent to which some of the cases have gone in holding dis- 
solved corporations liable for corporate taxes suggests a parallel 
line of cases in the trust field holding that the settlor of a trust is 
liable on the income of the trust even though the settlor has divested 
himself of technical legal ownership of the trust corpus. Helvering 
uv, Clifford, (1940) 309 U. S. 331, 60 S. Ct. 554. However, there were 
factors present in the Clifford case which are not usually present 
in these cases. 





as 


December, 1943 CORPORATE TAXES AND TRANSFERS TO LIQUIDATING TRUSTEES 


If the law in this field has crystallized to the point 
suggested it is fruitless for taxpayers to hope that 
even the clearest manifestation of an agency relation- 
ship between the trustee and the stockholder will 
make any difference.’ It is a fact worth noting that 
substantially all of the decisions which have approved 
and followed the applicable Regulations have been 
grounded on the fact of dissolution coupled with the 
intent to liquidate rather than upon a declaration of 
agency (express or implied). An express declaration 
of agency between the corporation and the trustee 
never appears in these cases. It is even doubtful 
whether the elements of an implied agency (in the 
ordinary sense) are present. 


The following quotation from the Court’s opinion 
in First National Bank of Greeley, Colorado v. U. S., 
supra, comes as near as any Court statement to articu- 
lating the reason behind the prevailing rule. 


“* * * Tt seems entirely clear that appellant is trustee for 
the corporation. It was to convert assets into cash; collect 
on this large contract, and if necessary sue on it, and it was 
such a contract as might well have resulted in litigation; it was 
to pay taxes and debts; it was measurably subject to the control 
of the stockholders. In fact, it carried out the liquidation 
precisely as the corporation would have done if it had com- 
pleted the task. Conceding that the corporation might have 
distributed these assets, including this contract, in kind to the 
stockholders, and that the stockholders might then have 
selected a trustee and assigned to it, and thus avoided a corpo- 
rate tax—this was not in fact done. Doubtless because of the 
inconvenience of such a transaction, perhaps because it would 
not be sure each stockholder would assign to a trustee, or the 
same trustee, or for other reasons we know of, this was not 
done, and we cannot decide this case on what might have been 
done. Before dissolution, the corporation selected the trustee, 
assigned its property to it, agreed upon its powers—in fact, 
did everything which was done. The stockholders did nothing 
except vote to dissolve. * * *” 


The Court in the Greeley case also stated: “The nub 
of the controversy is therefore here: was this a dis- 
tribution in kind to its stockholders, or was it a cor- 
porate liquidation through a trustee.” 


To summarize briefly, apparently the Court felt that 
the trustee was functioning in a role normally acted 
by the corporation itself, which was sufficient either 
to make the trustee in law, the agent of the corpora- 
tion, or to justify the imposition of corporate taxes 
whether or not an agency existed. In other words, the 
Court felt that corporate taxes were properly imposed 
for carrying out ordinary corporate functions. By 
ignoring legal niceties, the Court gets at the heart of 
one phase of the problem, namely, whether the nature 
of the activities of the trustee warrants the exaction 
of corporate taxes.® 

* This is suggested by the following quotation from the case of 
First National Bank of Greeley, Colorado v. U. 8., supra: 

“‘* * * Nor can there by any fair argument as to the constitutional 
power of Congress to provide that the scheme of corporate taxation 
shall not. be defeated by the device of conveying its properties to 
a trustee for the purpose of carrying out the normal corporate 


function of converting its assets to its stockholders as an incident 
of dissolution. * * *’’ 


™See Whitney Realty Co., Ltd. v. Commissioner, supra, where the 
Court stated that in situations of this kind even an express dis- 


—— of agency between the trustee and the corporation is of no 
avail. 
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It has been argued that sec. 19.22(a)-21 does not 
apply where at the date of dissolution there are no 
corporate debts or only inconsequential debts. The 
argument runs as follows: In the normal corporate 
liquidation where the rights of creditors are involved, 
it may be proper to treat the trustee as agent of the 
corporation rather than of the stockholders. However, 
where there are no debts the only persons whose rights 
are involved are the stockholders. In such a situation 
it is unrealistic and erroneous to say that the trustee 
is agent of the corporation rather than of the stock- 
holders. In at least two cases, 1. e., First National Bank 
of Greeley, Colorado, v. U. S., supra, and Mrs. Grant 
Smith, supra, it did not appear that the dissolved com- 
pany owed debts. In the first of these cases the assign- 
ment merely provided that if there were debts the 
assignee was empowered to pay such debts. The sec- 
ond of these cases involved the question whether the 
shareholders received a taxable distribution. Indirectly 
the Smith case might be said to stand for the proposi- 
tion that a dissolved corporation may continue liable 
for corporate taxes irrespective of the existence of 
debts.® Moreover, it appears that under the majority 
of the decisions in this field agency in the ordinary 
sense is not a controlling factor, the important ques- 
tion being whether there was a distribution in kind 
to the stockholders or a liquidation of the dissolved 
corporation’s assets through a trustee. Obviously, 
such an approach to the cases makes the task of de- 
ciding the individual case relatively easy. Since the 
decided cases in this field range from corporations 
with no debts, or inconsequential debts, all the way to 
corporations with large indebtedness, perhaps the 
Courts have wisely avoided a narrow ground of dis- 
tinction by refusing to give controlling weight to the 
existence of corporate debts. 


Is a trust created by the stockholders of a corporation 
to liquidate the assets received by them from the corpora- 
tion, taxable as a corporation? 


The discussion of this point presupposes a taxable 
distribution of the corporate assets to the stockholders 
and a transfer by them to a trustee.’° However, the 
picture would not be complete without a brief refer- 

(Continued on page 675) 


8 Because of the way the case arose the Court in the Greeley case 
gives no consideration to the question whether the trustee rather 
than the dissolved corporation is the taxpayer. The reasoning of 
the Court might be more appropriate in sustaining an imposition of 
corporate taxes against the trustee. 

® Under such decisions as Old Colony Trust Co. v. Commissioner, 
(1929) 279 U. S. 716, 49 S. Ct. 499, it would be easy to say that to 
the extent that income is applied by the trustee to corporate debts, 
the dissolved corporation derives income. 

1° See Hellmich v. Hellman, (1928) 276 U. S. 233, 48 S. Ct. 244; 
B. F. Joel, (1929) 9 B. T. A. 1027; 8. B. Quigley, (1925) 2 B. T. A. 
159. On the basis of the decision in U. 8. v. Hines, supra, a taxable 
distribution might result from a transfer by the corporation of its 
assets to a liquidating trustee. However, as noted above, it is 
believed that the Hines decision is of doubtful soundness. But see 
Fidelity National Bank & Trust Company, (1938) 37 B. T. A. 473 
(holding that where two National Banks were consolidated and 
certain ‘‘excess’’ assets were transferred to trustees for liquidation, 
the trust so created was not an association taxable as a corporation. 
For some reason, no attempt’ was made in this case to tax the old 


corporations.) See also, Henricksen v. Braicks, et al., supra, 























































































































































































































The Shoptalkers—By Bert V. Tornborgh, CPA 


“I believe that in recent sessions, and over the 
years, too, we’ve harped on the subject of tax simplifi- 
cation,” said Oldtimer. “It’s therefore discouraging 
to find what a distorted view some people have on 
the work of taxperts.” 

“What’s the matter?” exclaimed the Kid. 
some client misunderstand you?” 


“Worse than that,” replied Oldtimer. “Didn’t you 
see the editorial in the Scripps-Howard papers, con- 
tending that accountants are opposed to tax simplifi- 
cation, as it would mean less work for them! That 
kind of talk from a responsible source is enough to 
eat your heart out.” 

“Oh, that,” answered the Kid. “Yes, I saw it. But 
I also saw the rest of the story, which apparently you 


didn’t. They had a second editorial on September 28th. 
Here it is: . 


“Did 


‘Apology and Suggestion’ 


‘For the last couple of weeks we have been on the receiving 
end of a flood of indignant letters, taking exception to an 
editorial in which we said that the Treasury’s tax experts and 
accountants of the country profited by the made-work of tax 
complexities and could hardly be expected to favor simplifying 
the federal income-tax law. 


‘The retort in behalf of the Treasury’s experts was made 
by Randolph E. Paul, general counsel of the Treasury, and 
duly published in this newspaper. Mr. Paul’s letter was not 
wholly convincing, since he omitted mention of known instances 
where the Treasury’s attitude contributed to needless compli- 
cation of the law—for instance, its opposition to the simple 


Ruml plan forcing the complex compromise which now has 
taxpayers so confused. 


‘But we're willing to admit that there is much justice on 
the side of the members of the tax bar, the lawyers and 
accountants who advise their clients on tax matters and who 
protest that we were unfair to make such a sweeping statement. 
It’s never smart to indict a whole group—and we regret we did it. 

‘Having apologized, we'd like to urge that those lawyers and 
accountants who have been writing us such angry letters now 
turn their fire on Congress where it will do more good. For 
those letters contain some of the finest arguments we have 
read in favor of simplifying tax laws—and if the congressmen 


receive enough such letters they might be persuaded to do 
something about it. 


TALKING si@OP 
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‘For instance, this from the American Institute of Accountants : 


‘“In contradiction to any idea that a ‘make-work’ policy 
exists for the benefit of those in practice, the accountancy pro- 
fession long has been on record as opposed to complicated 
tax laws, on the ground that they create confusion and uncer- 
tainty in the mind of the taxpayer; hamper the orderly planning 
and conduct of business; make the payment of taxes a burden 


and, incidentally, make the independent public accountant’s 
work more difficult.” 


‘The lawyers and accountants argue—and we readily believe 
them after that wrestle with our own comparatively simple 
Sept. 15 declaration—that they don’t need any “made-work” 
since they already have more business than they can handle. 


‘Busy as they are, we hope they will still have spare time to 
write letters to Congress.’ 


“Well, that’s different,” admitted Oldtimer. “Now 
I feel a bit better about it. The very idea that we 
were deliberately trying to make work, whereas we 
were hollering like hell to get it simplified . . .” 

“All right,” said the Kid, “the public record is 
straight now, and all that remains is for you to write 
your Congressman.” 

“That’s exactly what I am going to do,” retorted 
Oldtimer. “That is, I would do it if I weren’t so busy 
with trying to figure out what Section 141 is talking 


about. Talk about complex language! TI’ll take 
Sanskrit !” 


Taxperts and Others 


Irwin S. Decker of Boston, Mass. is now a Lt. Com- 
mander, USNR, even as Lewis Gluick, the original 
Shoptalker. 

David Dodge, the San Francisco CPA who’s the 
author of “Death and Taxes” and “Sheer the Black 
Sheep” (good recreational reading for the weary tax- 
pert) is now a Lieutenant, USNR. So’s Cary W. 
Brukholder of Richmond, Va., and J. S. Buckley, 
Bridgeport, Conn. Also John F. Callahan of New 
York City and LeRoy B. Daniel of Tulsa, Okla. Is 
there any kind of an expert who isn’t in the Navy? 
And who’s going to write all those letters to Congress? 

(Continued on page 688) 
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THE EXCESS PROFITS TAX PRO- 
VISIONS OF THE REVENUE 
ACT OF 1942: II* 


Brady O. Bryson, Member of Pennsylvania and 
District of Columbia Bars 


91 University of Pennsylvania Law Re- 
view, March, 1943, p. 533-561 


The Invested Capital Credit 


Three principal changes have been made 
in the determination of the excess profits 
credit based on invested capital. These re- 
late to the rate of return allowed; the basis 
of assets in determining invested capital; 
and the effect of certain intercorporate ex- 
changes and liquidations. 


Rate of Return. The return on invested 
capital free of excess profits tax is reduced 
under the Act, insofar as the larger com- 
panies are concerned. The prior rate had 
been eight per cent on the first $5,000,000 
of invested capital, and seven per cent on 
the remainder. Two additional brackets are 
added by the Act, reducing the allowable re- 
turn on the portion of invested capital be- 
tween $10,000,000 and $200,000,000 to six 
per cent, and to five per cent on the portion 
in excess of $200,000,000. This scaling down 
of the larger credits is not retroactive. 

Basis of Assets. Property paid in for 
stock, as paid-in surplus, or as a contribu- 
tion to capital, is included in equity invest- 
ed capital at its original (i. e., unadjusted) 
basis in the hands of the taxpayer for de- 
termining loss. 

If property has been disposed of, the 
basis is now determined by reference to the 
law in effect at the time of disposition, but 
without regard to March 1, 1913, value. If 
disposed of prior to March 1, 1913, its basis 
is to be fair market value at the time paid 
in. And in the case of a substituted basis, 
the adjustments for the period before the 
property was paid in are the adjustments 
applicable under section 115 (1) for de- 
termining earnings and profits, rather than 
under section 113 (b) (2). 

Since 1934 the basis for determining loss 
has been cost. Under the Revenue Acts of 
1924 to 1932, however, such basis was the 
greater of cost or March 1, 1913 value; and 
prior to that date it was the lesser of the 
two. The new rule applies the law of the 
year of disposition, but since it eliminates 
consideration of March 1, 1913 value, it is 
in effect still a rule of cost. The change 


* Continued from 91 University of Pennsyl- 
vania Law Review, Jan., 1943, p. 394-439; L. P. 
D. (1943) § 6514. 





lies in the application of the law of the 
year of disposition in determining whether 
a new or a substituted basis is to be used. 


The second part of the new rules requires, 
in case such basis is a substituted basis, 
that it be adjusted, for the period prior to 
being paid in, in the same manner as basis 
is adjusted in computing earnings and prof- 
its. Finally, the new rule provides that 
property disposed of prior to March 1, 1913, 
shall be included at its value when paid in. 


Exchanges. The amended provisions con- 
trolling the effect on invested capital of tax- 
free exchanges between cirporations, other 
than intercorporate liquidations, may be di- 
vided into three parts: (a) the general rule 
laid down in section 760 of Supplement C 
of the Code; (b) the special rule with respect 
to deficits in the case of “identity” reor- 
ganizations, contained in sections 718 (a) (7), 
718 (b) (5), and 718 (c) (5); and (c) the 
new rule, applicable only to railroad organi- 
zations, stemming from sections 112 (b) 
(9) and 113 (b) (20). Lack of space pre- 
vents extended discussion of these provi- 
sions here. 

Intercorporaie Liquidations. Section 761 
of the Code is the new provision controll- 
ing the effect on invested capital of an “in- 
tercorporate liquidation,” added by section 
230 (a) of the Act. Section 230 (c) thereof 
prevents the application, in taxable years 
beginning after December 31, 1941, of sec- 
tions 718 (a) (5) and 718 (b) (4) of the 
Code, relating to “gain” and “loss” on tax- 
free liquidations, and of section 718 (c) (4) 
relating to property paid for stock on mer- 
ger or consolidation. 

Two working concepts—the “plus adjust- 
ment” and the “minus adjustment”—are set 
up in sections 761 (b) (1) and (2), with a 
third provision, section 761 (b) (3), sup- 
plying the “rules” for arriving at such con- 
cepts under their individual definitions. 
Section 761 (c) lays down further “rules” 
which fall into two parts: (a) the rule 
where the liquidated stock has a “cost ba- 
sis”; and the rule where the liquidated stock 
has “other than a cost basis.” Sections 
761 (d) and (e) prescribe the operative rule 
of the new provision. 


General Relief 


The “general relief’ provisions of section 
722 of the Code have been completely re- 
written. Liberalization is the keynote of 
the changes made in the section. 

All the former grounds for relief have 
been retained and broadened, and new 
grounds have been added. The benefits 
of the section have been extended to cor- 
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porations which came into existence after 
January 1, 1940, and, as a consequence, were 
limited under prior law to the invested 
capital credit, for which no relief was pro- 
vided. Former arbitrary limitations on the 
amount of relief have been eliminated. 
Finally, the new provisions have been made 
retroactive to cover all excess profits tax years. 

To secure relief under section 722, the 
taxpayer must first establish that the tax 
computed without regard to the section is 
an “excessive and discriminatory” tax. This 
may be regarded as a requirement of eli- 
gibility. Having established eligibility, the 
taxpayer must then establish a “fair and 
just amount representing normal earnings 
to be used as a constructive average base 
period net income”—which use is the “re- 
lief” granted. 


Inconsistencies 


Section 734 of the Code, dealing with ad- 
justments where a position is taken in an 
excess profits tax year that is inconsistent 
with a position previously taken with respect 
to the same item for income tax purposes, 
has been revised by several amendments, 
most of which are favorable to the taxpayer 
and all of which are retroactive to all excess 
profits tax years. 


Miscellaneous Provisions 


The few remaining miscellaneous excess 
profits tax amendments will be disposed of 
briefly. Basic changes in the determination 
of excess profits of certain insurance com- 
panies appear in section 205 of the Act. 
Their scope is so limited as not to warrant 
protracted analysis. 

Foreign corporations not engaged in a 
trade or business in the United States are 
now exempt from excess profits tax, even 
though they have “an office or place of busi- 
ness” therein; and sections 712 (b) and 724, 
relating to the excess profits credits of for- 
eign corporations, are amended accordingly. 

An exempt corporation loses its exemp- 
tion if it is a member of an affiliated group 
for which a consolidated return is filed; 
and the investment company exemption has 
been changed to cover all such companies 
which fall within Supplement Q. Finally, 
prior provisions requiring the computation 
of both the income and invested capital 
credits, or the disclaimer of one of them, 
have been retroactively repealed. 

Tremendous effort has been invested in 
the new legislation. Despite this effort, 
however, the legislative scheme is at odds 
with itself, in that as taxes are increased 
and the number of heavy taxpayers expand- 
ed, the convolutions of the statute sought 
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to be understood by them become more 
rather than less intricate. 


The threat that the system will ultimately 
fall of its own weight no longer is entirely 
an idle one. Despite these reservations, 
however, the excess profits tax provisions 
of the Act must be judged a long step to- 
wards the ultimate ironing out of the many 
legislative difficulties inherent in such a tax. 


TAXATION OF POWERS OF AP- 
POINTMENT UNDER THE 
REVENUE ACT OF 1942 


John H. Alexander, Member of the New Jer- 
sey and New York Bars 


56 Harvard Law Review, March, 1943, 
p. 742-756 


The treatment previously accorded pow- 
ers of appointment in the provisions of the 
Internal Revenue Code relating to the estate 
tax has been a great source of dissatisfac- 
tion, which has at last resulted in a number 
of changes in these provisions. 


To be subject to the estate tax, property 
over which the decedent had a power of ap- 
pointment need no_ longer be property 
“passing under a general power of appoint- 
ment exercised by the decedent.” Under 
the amendments to the estate tax law the 
power need not be “exercised” and it may 
be other than “general.” Within certain 
important exceptions, all property over 
which the decedent had a power of appoint- 
ment at the time of his death is included 
in the gross estate. 


Background of Amendments. The enact- 
ment of the amendments is in part a recog- 
nition of one of the few defeats which the 
Commissioner of Intérnal Revenue has sus- 
tained at the hands of the Supreme Court. 
In Helvering v. Safe Deposit & Trust Co., 
316 U. S. 56, the Commissioner urged that 
property in which the decedent had a life 
estate plus a general testamentary power 
should be included in his estate, even though 
the power was not exercised. The Com- 
missioner relied on the requirement of the 
statute that the value of the gross estate 
include the value of all property “to the 
extent of the interest therein of the decedent 
at the time of his death.” 

The Commissioner was thus trying to 
extend the doctrine of Helvering v. Clifford, 
309 U. S. 331, to the field of the estate tax. 


The Supreme Court found that judicial and. 


legislative history was against the interpre- 
tation, that the subdivision relating to pow- 
ers was exclusive, and that the statute did 
not reach property subject to an unexercised 
power. 

The bill approved by the House provided 
that the amendments to the estate tax and 
to the gift tax should not apply with respect 
to a power released on or before the date 
of enactment of the Act. Nevertheless, the 
donee of a nonexempt power was confront- 
ed with a choice of two evils. If he failed 
to release his claim, his estate (and the 
property subject to the power) might have 
to pay an additional estate tax. But if he 
released the power, he would probably face 
a gift tax claim. 


Furthermore, the donees of some powers 
could not be sure whether their powers had 
to be released prior to the enactment of the 
new Act or whether they came within the 
Provision allowing nongeneral powers to be 
released within two years thereafter. Final- 
ly, past legislative history indicated that 
neither Treasury sponsorship nor House ap- 
Proval of a revenue statute was any guar- 
antee of Congressional passage. 


DIGEST OF ARTICLES ON TAXATION 


The bill reported by the Senate increased 
relief somewhat. It proposed to exempt 
completely powers created before the en- 
actment of the Act which were not exercis- 
able in favor of the decedent, his estate, his 
creditors or the creditors of his estate if 
they were not exercised. 


It also gave exemption if the donee was 
under a legal disability to release the power. 
In all other cases where the power was 
to appoint outside the limited family group 
specified in the statute, exemption was al- 
lowed only if a release was effected prior to 
the enactment of the Act. The extent of 
the liability for gift tax on releases made 
before January 1, 1943, remained ambiguous. 

The substance of all Senate changes re- 
lating to powers of appointment was incor- 
porated into the Revenue Act of 1942. The 
amendments relating to the estate tax were 
made inapplicable to any power released be- 
fore January 1, 1943. After the passage of 
the Revenue Act of 1942 but before the end 
of the year, Congress extended the period 
of grace to July 1, 1943. 

Local Law and the Burden of Proof. It is 
the writer’s opinion that the amendments 
radically changing the tax treatment of pow- 
ers of appointment will be fruitful of litiga- 
tion and over a period of years will result 
in little additional revenue to the Treasury. 


There are probably no problems which 
promise to be more perplexing than those 
relating to releases of powers if the statutes 
are left in their present forms. 

The determination of the validity of the 
release of powers probably will be held to 
be a question of local law. For the purpose 
of determining, under prior law, whether a 
power was “exercised,” resort has been to 
local law. The statement which has been 
made by Randolph Paul that an opposite 
rule might “result either in imposing a tax 
on a purely imaginary transfer, or in an un- 
deserved exemption of an actual transfer,” 
seems equally applicable to the question of 
whether there has been a “release” under the 
present law. 

The burden of proof rests on the troubled 
shoulders of the executor, it has been indi- 
cated by the Supreme Court, in Helvering 
v. Fitch, 309 U. S. 149, but if there is no 
direct authority in the cases of the state 
concerned he must turn to the academic 
battleground for help. 

The donee of a power to appoint to per- 
sons including others than those within the 
special group specified in the statute may 
wish to limit the objects to the special 
statutory group. First, can he effectuate 
his intent? 

The only case which has been found is 
the English case of In re Brown’s Settlement, 
Ch. 944, which answers affirmatively. Un- 
der a settlement established by her deceased 
husband, the widow was given income for 
life in the trust property with a power to 
appoint the remainder to the settlor’s issue 
in such manner and in such shares as she 
should designate by will or deed. The widow 
by a deed poll, described in its opening 
words as a “release,” purported to surren- 
der her power of appointment to the extent 
that it enabled her to appoint the property 
to a certain grandchild. She died leaving 
a will which contained an appointment in 
favor of this grandchild. The court re- 
ferred to language in In re Everd, 2 Ch. 147, 
sustaining the validity of a covenant not to 
exercise a power in favor of a particular 
object, and concluded that the release ac- 
complished the same result. 
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The Brown case, supra, is a helpful prece- 
dent to a donee who wishes to limit the ob- 
jects of his power, but it falls far short of 
offering clear and convincing proof that 
such a limitation is effective under the law 
of a particular state. 


There is the further question whether 
estate tax may be avoided by an effective 
limitation of the objects of a nonexempt 
power. The General Counsel of the Treas- 
ury concludes that an estate tax may be so 
avoided and it is true that Section 811 (f) 
(1) of the Internal Revenue Code bases the 
tax on the existence of a nonexempt power 
at the date of death. 

The ruling suggests the possible long 
existence of an unexploited loophole through 
the narrowing of a general power without 
gift tax liability and a subsequent appoint- 
ment under the narrowed power without 
estate tax liability. But it is not impossible 
that a court would hold that for estate tax 
purposes the exercise should be considered 
as effected under the original power. 


The present law presents a sounder tax 
basis for permitting the avoidance of estate 
tax by this route in that, after the statutory 
period of grace, a reduction of a nonexempt 
power to an exempt power would appear to 
be subject to gift tax, and the donee thus 
required to pay for the privilege of elim- 
inating an estate tax. 

Conclusion. Although the amendments 
do not seem to run afoul of any constitu- 
tional inhibitions and there may be much 
to be said in favor of removing some of the 
objections to the old law, it is not clear that 
a great deal has been accomplished by the 
amendments, except to vary the form of 
the problem. Over a period of time, as the 
public and the profession become familiar 
with the new law, wills and deeds will be 
drawn to limit the objects of powers to the 
statutory preferred list. 


Such a development is almost inevitable 
in the case of larger estates and is probably 
in the smaller estates. This development 
may satisfy those who are more interested 
in the social desirability of restricting the 
tax exemption than in its revenue-raising 
possibilities. Even so, the statute grants 
exemption to powers to appoint outside the 
class approved by Paul and it may be that 
additional amendments will be offered in 
order to close up the remaining “loopholes.” 


The logical end will be a proposal to im- 
pose an estate tax on the death of a life 
tenant who has no power of appointment, 
and indeed, ominous portents have appeared 
on the horizon. By a provision of this kind 
the revenue might be materially increased, 
but short of such a drastic change in taxa- 
tion philosophy, it is difficult to believe that 
the narrowing of the scope of exemption of 
powers will do more than affect the dis- 
positive provisions of wills. 

Whether the resulting changes are de- 
sirable or not is perhaps a matter of indi- 
vidual judgment. The first step having been 
taken, it probably will not be retraced; but 
anyone who urges a further narrowing of 
the exempt group should have the burden 
of showing that the change will at least 
result in a material increase in revenue. 

The present law is in such an unfortunate 
state with respect to releases that it is sug- 
gested that Congress adopt a law embody- 
ing the following points: 

No reference should be required to local 
law to determine the effectiveness of any 
release. It should be provided, in effect, 
that if a donee in good faith executes an 

(Continued on page 672) 









The New Tax Bill: The House Ways and Means 





Regulations 111: The Government has issued Reg- 


Committee has introduced their revenue bill. Hear- ulations 111, income tax regulations for 1942 and later 


ings, which will be limited to two days, will begin 


the last week in November. The rev- 
enue from this bill will be considerably 
below Treasury recommendations. 
The bill contains provisions for a 
normal tax on individuals at 10%; 
repeal of the Victory tax; repeal of 
the earned income credit; a special 
deduction for the blind; a 95% ex- 
cess-profits rate of tax; increase in 
the rates of certain excise taxes; 
increase in certain postal rates (1 
cent increase in local first class mail 
and 2 cent increase in airmail, double 
the present third class mail rate and 


The New Tax Bill: Congress 
still busy with it. 

Estimation Day: December 15, 
1943 is the second estimation 
day. 

State Legislative Action: In- 
come tax laws amended. 

Regulations 111: Income tax 
regulations for 1942. 

War Contracts: State tax re- 
funds. 

The Supreme Court: Impor- 
tant sales tax cases. 

Withholding Taxes: Use of 
money accelerated. 

Capital Stock Taxes: Day of 


taxable years. 


The prior income tax regulations, 
Regulations 103, as amended by many 
Treasury Decisions, covered all the 
years governed by the Internal Rev- 
enue Code—1939 and all later years 
down to and including 1943. The 
new regulations eliminate all sections 
and paragraphs which pertained to 
taxable years beginning before Janu- 
ary 1, 1942. 

The sections of Reg. 111 are num- 
bered in the same general manner as 
those of Reg. 103, except that the 
prefix 29 is used instead of 19. 

There is not much that is entirely 





increase the fourth class by 3%) 
and technical amendments dealing 
with renegotiation of war contracts. 


Estimation Day: On December 15, 1943 certain 
taxpayers will again compute their tax liability and 
determine whether the September 15 declaration was 
under or over. Amended declarations may be filed. 


State Legislative Action: In 1943, thirty States 
enacted laws affecting the payment of State income 
taxes. The general trend has been toward recognition 
of the increased burden which wartime Federal income 
taxes have imposed upon the taxpayer by affording 
him various types of relief in the payment of State 
income taxes. 

Two States, South Dakota and West Virginia, re- 
pealed their income tax laws entirely. Wisconsin 
failed to extend its 60% surtax on individual tax- 
payers. California, lowa, Maryland and Oregon en- 
acted laws which have the effect of reducing the tax 
rates temporarily during the war period. Persons in 
the armed forces were benefited by the passage of 
laws excluding service pay, either in whole or in part, 
from gross income in the following States: Arkansas, 
California, Minnesota, New York, North Dakota, 
Oregon and Wisconsin. 


existence numbered. 





new in Regulations 111. Most of the 
examples are brought up to date by 
substitution of 1942 and 1943 dates 
and rates, etc. in lieu of those for 1939, 1940 and 1941, 
and, as stated above, all matters pertaining to years 
before 1942 have been eliminated. 


War Contracts: Alabama, California, Kentucky, 
Massachusetts, Virginia and Wisconsin, are states 
presently permitting credits and refunds of state taxes 
due to renegotiation of war contracts. Maryland and 
Montana do not permit such deductions and Minne- 
sota, Connecticut and New York give but limited 
effect to renegotiation for refund purposes. 

Price Adjustment Boards theoretically treat every- 
one the same, i. e., in renegotiating a contract and 
determining the contractor’s excessive profits, they 
allow a credit or deduction for whatever tax he had 
to pay, or must pay, under the state law and cannot 
recover. This does not treat all states alike, as there 
is no uniformity of state provisions. Connecticut, 
normally allowing refunds for other reasons, has 
enacted a statute providing for a refund on renegotia- 
tion only if credit for taxes paid is not made by the 
Board. The New York State Tax Commission, faced 
with an order of the Federal Price Adjustment Board, 
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December, 1943 


allowing credit to contractors only for reduced New 
York taxes, issued a ruling interpreting the statute as 
not requiring a refund to be made based on a rene- 
gotiation which is not completed until after the end 
of the corporation’s fiscal year on the ground that it is 
not a proper accrual for the earlier year. Some states 
allow the recaptured profits to be deducted as a loss 
in the year in which recaptured. Other states allow 
changes for the year for which the renegotiation is 
made. 

Under the policies of the various Boards, the Fed- 
eral Government has assumed the burden where no 
funds are allowed by the states and sent the con- 
tractor back to the states for refunds in those states 
which allow refunds. 


Supreme Court: Certiorari was denied in the 
Holland Furnace Company v. Department of Treasury 
of the State of Indiana, in which it was held that foreign 
corporations engaged in construction work were re- 
quired to pay the Indiana gross income tax on their 
entire receipts from such contracts, where the mate- 
rials for the completion of the construction work were 
shipped from outside Indiana and were installed by 
workmen of the foreign corporations. 


In McLeod, Commissioner of Revenues, v. J. E. Dil- 
worth Company et al., relating to tax liability of foreign 
corporations under the Arkansas sales and gross re- 
ceipts tax laws, certiorari was granted. The court, 
however, denied certiorari in the case of McLeod, Com- 
missioner of Revenue, v. Binswanger & Company, in 
which the Arkansas Supreme Court had held that gross 
receipts tax was applicable where an out-of-state seller 
delivered the goods purchased to the buyer in Ark- 
ansas from his own conveyance, if the interstate journey 


had ended. 


In /nternational Harvester Company v. Department of 
Treasury of the State of Indiana, the company has ap- 
pealed the decision of the Indiana Supreme Court 
which held taxable the following classes of sales: 
(1) Sales by branches located outside Indiana to deal- 
ers and users in Indiana where the orders were solicited 
in Indiana by representatives of the out-of-state 
branches and customers took deliveries at factories in 
Indiana; (2) Sales by branches located in Indiana to 
dealers and users residing outside of Indiana, where 
the customers came to Indiana and accepted delivery 
to themselves in Indiana; (3) Sales by branches 
located in Indiana to dealers and users residing in 
Indiana (limited to sales in less than carload lots) in 
which the goods were shipped from points outside 
Indiana to customers in Indiana, pursuant to con- 
tracts so providing. The court has noted jurisdictions. 


Withholding Taxes: Current payment of individual 
income taxes under the withholding system yielded 
the Federal Government $1,798,000,000 for the first 
three months of the new “pay as you go” plan’s opera- 
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tion, according to the Treasury Department records. 

Due to an improved method of handling employers’ 
remittances of the tax funds, the Treasury has had 
the use of the $1,798,000,000 much earlier on an 
average, than would have been the case under the 
withholding arrangement previously in effect for 
Victory tax collections. The accelerated collections 
over a full year will result in a substantial saving to 
the Government in interest. 

The Victory tax withholding law called for collec- 
tions to be remitted to the Government by employers 
on or before the last day of the month following the 
close of each quarter of the calendar year. When the 
new withholding plan, covering both income and Vic- 
tory taxes, went into effect last July 1, the Treasury 
issued regulations directing employers to place the 
withheld tax funds in authorized depositaries within 
ten days after the close of each calendar month, pro- 
vided collections during the month exceeded $100. 

The depositaries in turn transmit the tax funds to 
Federal Reserve Banks whenever the deposits reach 
$5000, and transmit them in any case, regardless of 
amount, not later than the end of each month. 

The new depositary arrangement results in each 
dollar of withheld tax money being turned over to the 
Government an average of forty-five days earlier than 
was the case with Victory tax collections during the 
first half of the year. 

As of November 1, a total of 8,519 banks, not count- 
ing branches, had qualified to act as depositaries for 
the withheld tax moneys. This is well over half of 
the commercial banks in the country. When an em- 
ployer makes a deposit of withheld tax funds he is 
given a receipt by the depositary, and the employer 
forwards copies of these receipts to his Collector of 
Internal Revenue. Reports of employers to the Col- 
lectors on withholdings are made only once every 
three months, as previously, but in the meantime the 
actual tax dollars have been hastened along to the 
Government, through the banks, and are at work 
winning the war. 


Capital Stock Taxes: Mr. Randolph Paul, General 
Counsel of the United States Treasury, speaking be- 
fore the National Tax Association in Chicago, stated 
that the days of the capital stock tax and the declared 
value excess-profits tax are numbered. While no 
specific recommendation from the Treasury depart- 
ment, Mr. Paul said, had been made to the Ways and 
Means Committee, at this time, the elimination of 
these two “undefensable” taxes would no doubt be con- 
sidered in the future. Mr. Paul’s subject was “Simpli- 
fying the Tax Laws.” As a means to this end Mr. 
Paul suggested the elimination of the earned income 
credit, the combining of the normal tax rate and surtax 
rate structure and other changes designed to assist 
the employer in withholding and the employee in the 
estimation of his income. 










































































































































































































































HANDBOOK OF ACCOUNTING METHODS— 
Edited by J. K. Lasser. D. Van Nostrand Co., New 
York. 1,350 pages. Price: $10.00. 

This compilation, some three years aborning, so we 
are told, contains a fifteen chapter section on How to 
Design an Accounting System (over the by-line of 
our Shoptalker, Bert V. Tornborgh) followed by a 
special section on records required for taxes and then 
an outline of systems used by 71 different industries ; 
nearly as many contributors have furnished material 
and each industry section is written by a specialist 
in the field. 

The practical treatment of accounting procedures 
of the 71 industries covered in the book, gives ac- 
countants information on industries in which they 
may not have constant contact. For instance, the 
chapter on the publishing business holds many sug- 
gestions for the accountant who has had little contact 
with this industry, and so on throughout the entire 
71 industries covered. Each will prove of value to 
some reader. Then too there is always something in 
other lines that may be put to practical use in another. 

Much can be said in favor of this method of creat- 
ing a book—filling its pages with the seasoned 
experience of specialists in their particular field. 
Theory has its place; but practical matter finds definite 
use by everyone. 

The section dealing with records required for tax 
purposes is of special interest. Much time, wasted 
effort, and money, can be saved by maintaining the 
proper tax records. The filing of the tax return and 
the review of the examining agent are occasions call- 
ing for clear and accurate data. 

It’s all there. The book should be useful to tax 
men getting into problems in specialized fields, from 
amusement enterprises, banks, publishers and breweries 
to morticians, power laundries, railroads and shoe 
manufacturers, to mention a few at random. It is an 
authoritative reference book, without which, your 
library just isn’t complete. 
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By arrangement with the American Institute of 
Accountants a comprehensive bibliography is also 
furnished, referring to all accounting material pub- 
lished during the last decade. 


THE BURDEN OF BRITISH TAX4 sION— 
G. Findlay Shirras and L. Rostas. Macmillan Company, 
New York. Price: $3.00. 

This book is exceptionally well illustrated with 
charts and tables which render a clear picture of other- 
wise dry factual data. The death duties, tea and 
sugar duties, tobacco duties and many other forms 
of British taxation are analytically treated. 

The object of the present enquiry (under the aus- 
pices of the National Institute of Economics and 
Social Research) is to estimate how much was paid 
in taxation in Great Britain, in 1937-38 and in 1941-42, 
out of each of a range of different incomes. 

The outbreak of war has entirely transformed the 
scale of taxation; a much larger fraction of the na- 
tional income now passes through the Exchequer 
than ever before. Without any pretence to precise 
accuracy, it can be said that, while in 1913-14 only 
6 to 8 per cent of the net national income was raised 
in national taxation, and in 1925-26 17 to 19 per cent, 
by 1941-42 the revenue of the Exchequer alone may 
well prove to have been about 30 per cent. In these 
circumstances the necessity for ascertaining the bur- 
den of taxation on different incomes, as a preliminary 
to forming a judgment on the equity of the existing 
system of taxes, is redoubled. 

Of the two parts into which the present Report is 
divided, the first deals with the definitions and the 
main assumptions underlying the Report, and sum- 
marizes the results obtained. The tables and charts 
at the end of Part I contain the detailed results. 

Part II consists of twelve chapters on the individual 
taxes. The methods of calculation are there set out 
in detail. 
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The Supreme Court 


Where decedent’s will permitted invasion of the corpus of 
the trust for “the comfort, support, maintenance and/or happi- 
ness of my wife” and where it enjoined the trustee to be liberal 
in the matter and to consider her “welfare, comfort, and happi- 
ness prior to the claims of residuary beneficiaries,” i. e., certain 
charities, the bequest of the remainder to charity is not deducti- 
ble from the gross estate, under Sec. 303(a), 1926 Act, because 
its value is not definitely ascertainable; and an amount repre- 
senting capital gains realized from the sale of securities belong- 
ing to the trust is not considered to be income “permanently 
set aside” as a donation to charity, and, therefore, is not 
deductible from the income of the trust under Sec. 162(a), 
1936 Act. Two dissents.—Supreme Court, Merchants National 
Bank of Boston, Executor, Petitioner, v. Commissioner of Internal 
Revenue. 43-2 ustc {J 9630. 


Appellate and Lower Courts 


Surtax on improper accumulation of surplus: Reasonable 
needs.—During taxable years taxpayer’s income consisted ex- 
clusively of interest, dividends, and gains from the sale of 
securities for its own account. Taxpayer owned part of the 
stock of both a Louisiana and a New York corporation which 
business it attempted to include as its own. The Tax Court held 
that it could not do so because it did not own “substantially 
all” of the stock of either corporation. Further, taxpayer 
permitted its gains to accumulate beyond reasonable needs 
since the needs of the Louisiana and New York companies 
were not those of taxpayer. Taxpayer is liable to surtax under 
Sec. 104, 1928 and 1932 Acts.—CCA-2, The Stanton Corporation, 
Petitioner, v. Commissioner of Internal Revenue, Respondent. 
43-2 ustc J 9625. 


(1) Gross income: Control of trust by grantor.—Where a 
husband, who established a trust for the benefit of his wife and 
daughter, could control the allocation of the trust income 
among the members of his family only through a total disre- 
gard of the purposes of the trust, which disregard would result 
in judicial intervention, the trust income is not taxable to the 
husband-grantor. 


(2) Estates and trusts: Revocable trusts: Adverse inter- 
est.— Where taxpayer’s wife had a substantial adverse interest 
in the disposition of income from a trust which he had estab- 
lished for her benefit and that of their child, the income from 
that trust is not taxable to the grantor under Code Sec. 166.— 
CCA-2, Howard Phipps, Petitioner, v. Commissioner of Internal 
Revenue, Respondent.—43-2 ustc § 9513. 


AAA Processing Tax: Burden of proof: Loss year.— 
Taxpayer contended that proof of a net operating loss during 
the tax period established that burden of tax was borne by 
bankrupt to extent of such loss. The Court holds that such 
evidence has no probative force to establish that the economic 
burden of the tax actually was borne by taxpayer, but approves 
the finding below that taxpayer is entitled to a part of the 
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claimed refund for the portion of the decrease in average 
margin during the tax period attributable to the tax—CCA-5, 
Grover C. Byars, Trustee in Bankruptcy for Summerville Cotton 
Mills, Petitioner, v. Commissioner of Internal Revenue, Respond- 
ent. Commissioner of Internal Revenue, Petitioner, v. Grover C. 
Byars, Trustee in Bankruptcy for Summerville Cotton Mills, 
Respondent. 43-2 ustc { 9624. 


Corporation dividends paid credit: Surplus available for divi- 
dends.—In determining surplus available at the close of the 
fiscal year 1937 for the payment of dividends, taxpayer, which 
was on the accrual basis but reported income from its deferred- 
payment sales on the installment basis under Sec. 44, 1936 Act, 
is entitled to include the full amount of the profits on deferred- 
payment sales made in the fiscal years 1936 and 1937, not 
merely the amounts recognized and reported as income in those 
years on the installment basis. Therefore, for the purpose of 
computing the undistributed net income for the fiscal year 1938, 
the dividend carry-over from the year 1937 claimed by the 
taxpayer under Sec. 27(b)(2), 1936 Act, is allowed.—CCA-5, 
Commissioner of Internal Revenue, Petitioner, v. Shenandoah 
Company, Respondent. 43-2 ustc { 9623. 


Stamp taxes: Transfer of right to receive stock.—Taxpayer 
contested the propriety of a stamp tax on a stockholder’s dona- 
tion to it of 22,000 shares of unissued stock. The Court, fol- 
lowing Raybestos-Manhattan, Inc. v. United States, 296 U. S. 60, 
36-1 ustc J 9007, holds that a stamp tax is valid with respect 
to a transaction involving the transfer of the right to receive 
shares of stock.—CCA-9, Griffiths Dairy, Inc., a corporation, 
Appellant, v. Clark Squire, Collector of Internal Revenue, Appellee. 
43-2 ustc J 9629. 


Withholding at source: Suit for refund: Taxpayer v. agent. 
—The Court sustains the claim of the government that inas- 
much as the plaintiff has actually withheld from non-resident 
alien stockholders 10% of dividends (which were subsequently 
held to be nontaxable), the right to return of the overpayment 
is, under Sec. 143(f), exclusively in the taxpayers and not in 
the agent who withheld and paid the tax.—CCA-9, Bank of 
America, National Trust and Savings Association, a national bank- 
ing association, Appellant, v. Clifford C. Anglim, United States 
Collector of Internal Revenue for the First Collection District of 
California, Appellee. 43-2 ustc J 9596. 


Improper accumulation of surplus: Evidence.—In 1938, the 
president of taxpayer, which operated an agency for the sale of 
soft coal, determined not to pay a dividend in that year due to 
taxpayer’s reduced earnings for that year; the uncertain out- 
look of the soft coal industry on account of unsettled prices; 
threatened strikes and other facts; the increasing difficulties 
of independent sales agencies in obtaining and holding con- 
tracts to assure them adequate coal deliveries; and taxpayer’s 
requirements for a large amount of cash with which to meet its 
current obligations and to lend financial] assistance to its pro- 
ducer customers. Commissioner sought to collect a tax defi- 
ciency on the ground that taxpayer was availed of during the 


(Continued on page 681) 
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instrument purporting to release his power 
completely or to limit the objects of the 
power to those enumerated in the statute, 
the estate tax shall not apply to the prop- 
erty with respect to which the power was 
held if, in the case of a complete release, 
the property passes upon failure to exercise 
the power, and, in the case of the limitation 
of a power, the property passes upon default 
of exercise or the power is exercised with- 
in the group of persons named in the par- 
tial release. 

Any person becoming after June 30, 1943, 
a donee of a power of appointment should 
have a reasonable period, say six months, 
to release the power completely, or to limit 
the objects to those enumerated in the stat- 
ute, without gift tax liability and without 
incurring possible estate tax liability by ap- 
plication of the contemplation of death pro- 
visions. 


ALIMONY AND THE INCOME TAX 


Background and Effect of the Provisions 
in the Revenue Act of 1942 


Alan L. Gornick, Member of 
the New York Bar 


29 Cornell Law Quarterly, 
September, 1943, p. 28-52 


The rules generally governing the income 
tax treatment of alimony and separate main- 
tenance payments at the time Congress en- 
acted the Revenue Act of 1942 may be 
summarized as follows: 

(1) Direct alimony payments made to a 
divorced wife under a decree of divorce, or 
under a separation agreement in lieu of 
alimony, were not taxable as income to her 
but rather to her former husband. 

(2) The income from an alimony trust 
paid to a divorced wife might be taxable 
to the husband or the wife depending upon 
whether the husband (a) had a “continuing 
obligation” under either “local law” or “the 
trust instrument,” and (b) had given up 
every interest in, and complete control over, 
the transferred property so as to avoid the 
effects of Section 166 and 167 of the In- 
ternal Revenue Code, and the doctrine of 
Helvering v. Clifford, 309 U. S. 331. 

(3) A lump-sum settlement was not tax- 
able as income to either the wife or the 
husband, but the income from such a settle- 
ment thereafter was taxable to the wife. 
The husband might realize a taxable gain 
on the transfer. 

(4) The proceeds of a life insurance policy 
paid by reason of the death of the insured 
to his former wife were exempt from tax. 
Amounts so paid other than by reason of 
death, under life insurance, endowment, or 
annuity contracts were taxable either to 
the wife or the husband depending upon 
whether (a) he had a “continuing contrac- 
tual obligation” to support his former wife, 
or (b) local law retained control over the 
contract. 

(5) Amounts appropriated for, or paid to, 
a former wife for the support of minor 
children were taxable to the husband, except 
in the case where no specific amount was 
specified for this purpose. 

This summary reveals the confused status 
of, and the complete lack of uniformity in, 
the income tax treatment of divorce settle- 
ments as developed by the courts based 
upon settled legal analogies in the absence 
of any legislative guideposts. 


Provisions of the Revenue Act of 1942 
Direct Alimony Payments. In view of the 





- 





TAX ES—The Tax Magazine 


existing wide variance in the income tax 
treatment of payments in the nature of, or 
in lieu of alimony, it was obvious that if 
Congress were to achieve its aim of pro- 
ducing uniformity, it must necessarily first 
enact a broad general rule and then amend 
other relevant provisions of the Internal 
Revenue Code to conform to it. This first 
task it achieved by adding a new subsection, 
designated (k) to the end of present Section 
22 of the Internal Revenue Code. This 
general rule broadly taxes alimony to the 
divorced wife rather than to the husband. 


Complementing this new Section 22 (k), 
an amendment to Section 23 of the Code 
incorporates a new subsection, (u), by which 
the husband is allowed a deduction for 
payments includible in the wife’s income 
under Section 22 (k). 

New Section 22 (k) embodies many limita- 
tions to the stated general rule, which must 
be carefully noted: (1) The rule applies only 
in case the wife is divorced or legally sep- 
arated under a decree of divorce or of sep- 
arate maintenance. (2) The rule applies 
only to “periodic payments” received “sub- 
sequent to such decree.” (3) The rule applies 
only where the legal obligation being dis- 
charged arises out of the family or marital 
relationship “in recognition of the general 
obligation to support, which is made specific 
by the instrument or decree.” (4) The sec- 
tion does not apply to that part of any 
periodic payment which, by the terms of 
the decree or the instrument, is specifically 
designated as a sum payable for the support 
of minor children of the husband. 

Alimony Trusts. In order to make the 
general rule applicable to alimony trusts, 
two new provisions were required. New 
Section 22 (k) includes within it the case 
where a husband’s alimony or separate main- 
tenance obligation is discharged through 
periodic payments attributable to property 
transferred in trust. Section 22 (k), how- 
ever, specifically applies only to alimony 
trusts created pursuant to the divorce or 
separate maintenance decree or pursuant to 
a written agreement “incident” to the divorce 
or separation. 


In order to bring any and all alimony 


‘trusts within the general rule enunciated in 


Section 22 (k), Congress added a new sec- 
tion, Section 171, to Supplement E (relating 
to taxation of trusts, estates, etc.) of the 
Internal Revenue Code. Subsection (a) of 
this new section, in part, provides, in sweep- 
ing terms, that there shall be included in 
the gross income of the wife, and not the 
husband, the amount of the income of any 
alimony trust which she is entitled to re- 
ceive, and which, except for this new section, 
would have been taxable to the husband, 
regardless of Section 166, Section 167, or 
any other income tax provision. 

Similarly to Section 22 (k), new Section 
171 (a) excepts from its terms as much 
of the income of a trust as the decree, or 
trust instrument provides, in terms of an 
amount of money or a portion of such in- 
come as shall be payable for the support of 
minor children of the husband. It also con- 
tains a provision similar to that in Section 
22 (k), that in case such income is less 
than the sum or amount specified in the 
decree or instrument, then, to the extent 
of the sum or amount which would be pay- 
able for the support of such children out 
of the originally specified payment, such 
payment shall be considered a payment for 
support. 

New Section 171 also makes the general 
rules for accounting for the income of a 
trust or estate applicable to that part of 
any periodic payment which is a distribution 
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of the trust or estate and which is required 
under Section 22 (k) or Section 171 (a) to 
be included in the income of the wife. Sec- 
tion 171 (b), in this respect, provides that 
the wife entitled to receive the payment shall] 
be considered as the beneficiary of the trust, 

Lump-Sum Settlements. As has already 
been stated, the general rule is limited to 
“periodic payments.” Since lump-sum settle. 
ments generally are not considered periodic 
payments, they are not covered by Section 
22 (k), and, accordingly, the existing law, 
as previously outlined, continues as a gen- 
eral rule with respect to such settlements, 

One important exception to the existing 
law in this respect, however, has been made, 
and that is that lump-sum settlements pay- 
able in certain installments are subject to 
= section, and, accordingly, taxable to the 
wife. 

Life Insurance, Endowment, and Annuity 
Contracts. The full amount of periodic pay- 
ments received under the circumstances 
described in Section 22 (k) is required to 
be included in the gross income of the wife 
regardless of whether such payments “are 
attributable to property placed in trust, to 
life insurance, endowment, or annuity con- 
tracts, or to any other interest in property, 
or are paid directly or indirectly by the 
obligor husband from his income or capital.” 

Possibly to make this result clear with 
respect to those amounts received from life 
insurance, endowment, and annuity contracts 
which otherwise would be excluded from 
gross income under Section 22 (b) (1) and 
(2) of the Code, Congress amended Section 
22 (b) (2) so as to provide that said sub- 
section and subsection 22 (b) (1) “shall 
not apply with respect to so much of a 
payment under a life insurance, endowment 
or annuity contract, or any interest therein, 
as, under Section 22 (k) is includible in 
gross income.” 

Miscellaneous Amendments. As a necessary 
complement to the provisions in new Sec- 
tion 22 (k) and 171 (a) respecting taxability 
of amounts payable for the support of minor 
children, the dependency credit provisions 
of the Code have been amended so as to 
provide that payments made to a wife for 
the support of minor children which are re- 
quired to be included in her gross income 
under Section 22 (k) or Section 171 “shall 
not be considered a payment by her husband 
for the support of any dependent.” 

The new provisions throughout refer to 
the husband as the payor of the alimony 
payments and the wife as the recipient. A 
new definition was therefore, added by Sec- 
tion 120 (f) of the Act for Section 3797 (a) 
of the Code (relating to definitions) provid- 
ing that wherever appropriate the terms 
“husband” and “wife” shall include “former 
husband” and “former wife.’ An important 
addition was made to this provision, how- 
ever, to the effect that, if the payments 
described in such sections are made by or 
on behalf of the wife or former wife to the 
husband or former husband, instead of vice 
versa, wherever appropriate to the meaning 
of such sections, the term “husband” shall 
be read “wife” and the term “wife” shall 
be read “husband.” 

The new amendments are, in general, 
made applicable only with respect to tax- 
able years beginning after December 31, 
1941. However, if the first taxable year 
after December 31, 1941, of the husband 
does not begin on the same date as the 
first taxable year, beginning after December 
31, 1941, of the wife, such amendments will 
become applicable in the case of the hus- 
band on the first day of the wife’s first 
op year beginning after December 31, 
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Bond Discount Under the 

1942 Internal Revenue Act 
(Continued from page 651) 

common sense should recognize $14.00 per year tax 

free income on the 14% bond, rather than only $12.50. 

In the Blue List of August 31, 1943, there appear the 
following offerings of Los Angeles Dept. W. & P. Bonds: 

234% due 10-1-76 @ 106 (yield about 2.48) 

114% due 6-1-76 @ 90 (yield about 1.91) 

Tax free excludible income is approximately $24.80 
per year on the 234% bond but only $15.00 on the 
114% bond. Consistent treatment of amortization and 
discount would result in $19.10 annual excludible in- 
come in the latter case. Numerous similar examples 
could be cited. 


The Remedy 


The 1942 law should be amended to provide for the 
accrual of bond discount. In the case of life insurance 
companies, proper provision has been made. All taxpay- 
ers should receive like treatment. The solution is simple. 
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Amortization of premium on fully taxable bonds is 
optional, and if the election is not to amortize, the 
premium is deductible as a capital loss, at maturity or 
sale. The accrual of discount on a similar bond should 


‘likewise be optional and, if the election is not to 


accrue, the discount would be a capital gain. 


Amortization of premium on fully tax exempt bonds 
is required and the premium is not deductible as a 
loss. The annual increment on a similar discount bond 
should be excludible from gross income and thereby 
not taxable at maturity or earlier sale. Of course, the 
basis for gain or loss in the event of a sale of a tax 
exempt discount bond prior to maturity would be 
adjusted just as is now in effect for premium bonds. 

Similarly, partially exempt bonds purchased at a 
discount should be treated on the effective yield basis. 

If these suggestions are incorporated in the new 
revenue act, it can truly be said that the sound account- 
ing principle of amortization of premium and accrual 


of discount has been applied to the taxation of bond 
income. 
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You have noticed possibly, that this 
issue of TAXES—The Tax Magazine has 
48 pages. Although war time paper re- 
strictions continue their pressure, we are 
glad to state that, we have by typographical 
rearrangement compressed the same amount 
of material into fewer pages. 















The next issue, January 1944 begins a 
new volume, our 22nd and it, too, will be 
replete with critical, expositive and help- 
ful articles on the subject of taxation. 





We plan for the January issue to have 
articles on the subject of Section 722, deal- 
ing with relief from excess-profits taxes, 
and the first of a new series of articles by 
James W. Martin, University of Kentucky 
dealing with a state tax problem. 


The Editor. 










E’VE never asked Santa 

Claus what bis favor- 
ite charity is, but we'd bet 
the old fellow would 
chuckle: ‘‘Why, Christmas 
Seals, of course!’’ 

You see, these little Seals 
give the Fagg gift of all— 

ealth, life itself. As long 
as Santa can remember, the 
American people have made 
this a part of their Christmas 
giving — in depression and 
prosperity, in peacetime and 
war. 

This year our needs are 
doubly great—because a 
wartime rise in tuberculosis 
must be prevented. So, make 
sure that — letter and 
package carried by Santa is 
stamped with your Christmas 
gift to mankind—and please 
send in your contribution 
today! 

















































BUY CHRISTMAS SEALS 


Because of the importance of the above 
message, this space has been contributed by 
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The Community Property 
Amendment to the Estate Tax 
(Continued from page 661) 

of community property. Would a different answer 
follow merely because the event was brought within 
the scope of the estate tax? The event is not so dis- 
similar from the ordinary termination of property 
rights by death to require a different classification. 

Even so broadly viewed it may be considered that 
the estate tax amendment, if read in its entirety, is 
not free from defect. Under the second sentence of 
the amendment, it will be observed, if the wife dies 
first, half of the community property is includable 
in her gross estate by virtue of her power of testa- 
mentary disposition. Thus, half of the property is 
broken up into separate rights, his right of manage- 
ment and control on the one hand and her right of 
testamentary disposition on the other; and each is 
treated as the totality of rights in that half of the 
property. The result on its face is unfair to the com- 
munity property states. 

It is not, however, greatly unlike the situation pre- 
sented by powers of appointment. As far as the 
quantum of rights cut off by the death of the holder 
of the power is concerned, a general power of appoint- 
ment exercisable by will and created by gift or be- 
quest is not different to any extent from a power of 
testamentary disposition created by operation of law. 

3ut property with respect to which the decedent held 
such a general power of appointment is now includable 
in his gross estate, and whether or not he exercised the 
power.** Except for statutory provision this would 
not be so, for a power of appointment is not regarded 
as an interest in the property.”> Nor is there any 
provision reducing the value of property in the gross 
estate of the owner by the value, if any, of a power of 
appointment by will held by another. The result is 
a situation very similar to that presented by the estate 
tax amendment read in its entirety. 

In any case, the portion of the estate tax amendment 
pertaining to a power of testamentary disposition is 
not directly before the Supreme Court in the Wiener 
case. Nor in itself does it represent any change in 
the law. The half of the community property subject 
to the decedent spouse’s power of testamentary dis- 
position was already includable in his gross estate. 
The only change is the inclusion of the entire com- 
munity property not traceable to the earnings or sep- 
arate property of the surviving spouse. It is that 
change which is before the Court. To hold that 
change invalid, it is submitted, be to place upon Con- 
gressional power a restriction not required by the 
substance of any provision of the Constitution. 


*% Internal Revenue Code, sec. g11(f). 


2% Helvering v. Safe Deposit and Trust Co. of Baltimore, 62 S. Ct. 
925, 42-1 ustc J 10167. 





Tus is more than a war of mechanical 
monsters clashing in the night... 
more than a war of production. 


It is a war for markets—your markets! 
The Axis wants your business—wants to 
destroy it once and for all. 


With so much at stake, there is no doubt 
you will want to do everything you can to 
meet this Axis threat. Two ways are 
open: Speed production and put 10 per- 
cent of your income into WAR BONDS! 
The only answer to enemy tanks and 
planes is more American tanks and 
planes—and your regular, month-by- 
month purchases of War Bonds will help 
supply them. Buy now and keep buying. 


THE GOAL: 10% OF EVERYONE'S 
INCOME IN WAR BONDS 


When you install the Pay-Roll War 
Savings Plan (approved by organized 
labor), you not only perform a service 
for your country but for your employees. 
Simple to install, the Plan provides for 
regular purchases of War Bonds through 
voluntary pay-roll allotments. 





War Savings Bonds 
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Corporate Taxes and Transfers to 
Liquidating Trustees 

(Continued from page 673) 
ence to sec. 19.3797-2 of Regulations 103, which pro- 
vides: “If the conduct of the affairs of a corporation 
continues after the expiration of its charter, or the 
termination of its existence, it becomes an associa- 
tion.” As noted above, this Regulation is not free of 
ambiguity. Does the phrase, “the affairs of a corpora- 
tion”, refer to the usual business affairs of the cor- 
poration, or does it include liquidation of the corporate 
assets? Moreover, it may be relatively easy to say 
when a corporate charter expires, but it is far more 
difficult to say when the existence of the corporation 
terminates. As noted above, under the laws of most 
states the existence of a corporation may be continued 
for three years after the surrender of its charter. Since 
such statutes are usually permissive, is an affirmative 
act within the three year period necessary or is the 
continuance automatic? Moreover, under the laws of 
most states the corporate existence may continue even 
after the three year period. In some states suits against 
the corporation are not abated after such period. 


Under such circumstances can the existence of the 
corporation be said to terminate at the end of the three 
year period within the meaning of the Regulations. 
If so, we have this odd situation. A corporation in 
liquidation would be treated as the taxpayer during 
the three year period whereas after such period the 
liquidating trust would be treated as the taxpayer. 
Since no substantial reason appears for this difference, 
it is believed desirable, in so far as possible, to treat 
the trust as the taxpayer from the date of dissolution 
of the corporation. 

A discussion of the cases relating to trusts created 
to liquidate assets might well begin with a recent 
memorandum decision of the Tax Court in the case of 
Wilson Syndicate Trust, et al., Docket No. 106340, 
January 4, 1943. In this case the Court states that if 
taxpayer is a liquidating trust “the well-settled rule 
seems to be that regardless of other attributes, the 
trust will not be subjected to tax as a corporation.” 
The above quoted rule, states the Court, “is appar- 
ently founded on the principle that the trust is not 
thereby engaged in the sort of business which is the 
preliminary requirement of holding the enterprise 
comparable to a corporation for tax purposes”. The 
use of such words as “apparently” and “the sort of 
business” suggests that the Court was not altogether 
satisfied that the “well-settled rule” would stand up 
under critical analysis. However, the Court states that 
“we do not consider ourselves now at liberty to adopt” 

The following cases are cited by the Court in support of this 
rule. Helvering v. Washburn, (C. C. A. 8th, 1938) 99 F. (2d) 478; 
Fidelity National Bank & Trust Company, supra; Frederick Pitz- 
man, et al., Trustees, (1937) 36 B. T. A. 81; Girard Trust Company, 
Trustee, (1936) 34 B. T. A. 1066; Broadway-Brompton Buildings 


Liquidation Trust, (1936) 34 B. T. A. 1089; Paine, et al. v. United 
States, (D. C. Mass. 1940) 32 F. Supp. 672. 
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a different rule even though there was evidence that 
the original purpose of the trust had been altered. 

In the Wilson Syndicate Trust case, the original trust 
was created in 1920. In 1932 a new trust embodying 
to some extent the terms of the old trust was executed 
by the beneficiaries. The taxable years were 1936, 
1937, and 1938. The Court emphasized that the orig- 
inal purpose of the trust had been “to sell or otherwise 
dispose of said trust property as rapidly as the same 
can in their judgment be done to advantage”. How- 
ever, in the course of twenty years the trust still re- 
tained the principal properties. This fact led the Court 
to speculate whether the original purpose to liquidate 
had been altered by events. Nevertheless the Court 
felt bound by prior decisions in which “unsuccessful 
efforts to complete a liquidation extending over as 
long or longer spans have been considered * * *, and 
the uniform result has been to conclude that the rule 
relating to liquidating trusts is nevertheless appli- 
cable”. 

If the principles stated in the opinion of the Tax 
Court in Wilson Syndicate Trust apply to trusts created 
by the stockholders of corporations to liquidate the 
assets received by them from the corporation, such 
trusts would not be taxable as corporations.’* More- 
over, if an intent to liquidate is established, the Courts 
may view with amiable latitude half-hearted and in- 
effectual efforts to liquidate. A period of liquidation 
extending twenty years, as in the Wilson Syndicate 
Trust case, or thirty-seven years as in Helvering v. 
Washburn case, might not be frowned upon. Indeed, 
liquidations free of corporate taxes might extend for 
a period far in excess of the life of corporation itself. 
The fact that the original purpose is “subtly but un- 
mistakably altered” might not be fatal. 

Although the Tax Court seems to have given un- 
critical acceptance of prior decisions involving liqui- 
dating trusts, at least one Circuit Court has refused 
to apply the doctrine in a case where it was claimed 
that the trustee was engaged in liquidating corporate 
assets.*% In that case the facts were as follows: The 
Fox Oil Company had been engaged in the business 
of ownership and leasing of certain proven oil lands 
and in the storage, settling and sale of oil received 
from its lease royalties. The business of selling, etc. 
of oil was conducted through the company’s agent. 


On October 20, -1920, the Fox Oil Company trans- 
ferred to a trustee under a Trust indenture title to the 
oil land, three leases covering its entire area, and the 
agreement under which the agent performed the busi- 
ness of storing, selling, etc. the oil. Although the facts 
did not clearly disclose the extent of the activities of 


2 In Fidelity National Bank & Trust Company, supra, the rule was 
applied even though apparently no taxable distribution to the stock- 
holders occurred. 

BU. 8. v. Trust No. B. I. 35, Bank of America National Trust & 
Savings Association, (C. C. A. 9th, 1939) 107 F. (2d) 22. Although 
in this case it does not appear whether the transferor corporation 
was dissolved such may have been the fact. 
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the agent, the Court assumed that such activities 
reached substantial proportions. At the same time the 
Court stated at page 24 that lack of size and complex- 
ity of business do not necessarily prevent a trust from 
being taxable as an association, citing Helvering v. 
Combs, (1935) 296 U. S. 365, 368, 56 S. Ct. 287. The 
trustee was to act under the direction (in some cir- 
cumstances) of a so-called advisory board. Participa- 
tion certificates transferable by endorsement were 
issued to the beneficiaries. The trustee with the 
consent of the advisory committee could execute oil 
leases. 

In deciding that Trust B. J. 35 was taxable as an asso- 
ciation the Court emphasized that the trust carried 
on its activities through an agent, that the trustee had 
certain duties with respect to unleased land, and that 
it paid compensation to its agent. The Court had this 
to say in answer to taxpayer’s argument that the trust 
was a liquidating trust: 


“A further false premise is that the owner of oil land, some 
leased and some free to lease, with oil sands developed at a 
certain depth and (in Kern County) the contemplated possi- 
bility of still deeper deposits, is not engaging in a productive 
business for profit when its lessee extracts the oil, but is 
merely liquidating its capital investment. To state the propo- 
sition is to refute it. The contrary would make free from 
taxation as an association of corporate character every trust 
which cut logs from the standing timber it owned, as are held 
apart from the land millions of stumpage in Pacific forests, 
and, indeed, every such trust operating a gold mine. The 
terms of the trust instrument best refute this argument, for 
it contemplates and provides for the distribution of ‘profits’ 
as well as the liquidation of the capital assets by distribution 
of the capital: * * * ‘it shall be the duty of the Trustee to 
receive the rents, royalty and profits from the property, oil 
leases and sales agreements and at any time during the terms, 
or upon the expiration of this Trust in whole or in part, make 
full and complete distribution from such Trust property in the 
manner hereinafter provided.’ (Italics supplied).” Page 26. 

The rationale behind some of the earlier decisions 
holding that liquidating trusts are not associations is 
not easy to grasp. For example, in the case of Girard 
Trust Company, Trustee, supra, (one of the cases relied 
upon in Wilson Syndicate Trust) the facts were that the 
devisees of real property transferred such property to 
the Girard Trust Company under an agreement where- 
by it was empowered and undertook to act for them 
in the management, development, improvement and 
sale of the property. The Trust Company entered into 
a contract with a corporation whereby the latter 
agreed to supervise road construction on the tract, 
consisting of 54 acres, to secure the installation of 
public utilities and improve the property for sale. 
Roads, paving, curbing, sewers, water pipes and elec- 
tric wiring were installed. The Board held that the 
trust was created for the purpose of liquidating the 
estate and only incidentally for the purpose of carry- 
ing on business for profit, and therefore was not 
taxable as an association. The Board apparently 
recognized that one of the purposes of the trust was 
to dispose of the property at a profit. However, the 
Board considered this motive too incidental to stamp 
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the liquidation as a business enterprise. Under the 
Board’s decision the existence of mixed motives, i. e., 
to liquidate at a profit, is not enough to constitute the 
trust a “business enterprise”. “The question”, states 
the Board, “whether the evidence shows liquidation 
or a business enterprise is always one of degree.” ™ 
In view of the extent of the business activity in the 
Girard Trust case, it seems fair to say that the effect 
of the decision is that if there is a primary intent to 
liquidate, the trust is not taxable as an association 
irrespective of the extent of the business activity en- 
gaged in to accomplish that purpose. 


Assuming for the moment that the Board has given 
the correct interpretation to the Morrissey, Combs, 
Coleman-Gilbert, and Swanson cases, it is an odd fact, 
worth noting, that in the field of associations a 
special definition of “business enterprise” prevails 
which does not prevail in other fields of Federal tax 
law. For example, the gain, if any, from the sale of 
the property held by the Girard Trust Company would 
hardly be taxed as capital gain but would be taxed as 
ordinary income. On the basis of the facts in that 
case the trust was engaged in a “trade of business” 
within the meaning of section 117 of the Revenue Acts, 
as interpreted by the great weight of decisions.*® For 
the purposes of the Federal capital stock tax similar 
activities would constitute “doing business”, if tax- 
payer were otherwise subject to such tax."® 


The application of a multiple definition of “business 
enterprise” in Federal tax law will inevitably produce 
subtle distinctions not often understood either by 
lawyers or laymen. It is also worth noting that none 
of the Supreme Court decisions relied upon by the 
Board in the Girard Trust case involved a liquidating 
trust. The decision of the Board finds some support 
in language found in the Supreme Court’s opinion in 
the Morrissey case.‘7 In that case, the Supreme Court 
emphasized that the trust “was essentially a business 
enterprise”. The Court also states that the trust “was 
not a liquidating trust”. Obviously, this latter fact 
strengthened the Court’s decision but it does not fol- 
low necessarily that if the trust had been created to 





14 Among other cases the Board relies upon Morrissey v, Commis- 
sioner, (1935) 296 U. S. 344, 56 S. Ct. 289; Helvering v. Combs, (1935) 
296 U. S. 365, 56 S. Ct. 287; Helvering v. Coleman-Gilbert Associates, 
(1935) 296 U. S. 369, 56 S. Ct. 285; Swanson v. Commissioner, (1935) 
296 U. S. 362, 56S. Ct. 283. 

% Ehrman v. Commissioner, (C. C. A. 9th, 1941) 120 F. (2d) 607; 
Snell v. Commissioner, (C. C. A. 5th, 1938) 97 F. (2d) 891. 

16 Magruder v. Washington, Baltimore and Annapolis Realty Com- 
pany, (1942) 316 U. S. 69, 62 S. Ct, 922. See also sec. 137.31-32 
of Regulations 64. 

17 The case of Crocker v. Malley, (1919) 249 U. S. 223, 29 S. Ct. 
270, requires a brief comment. This was an action by the trustees 


of the assets of a dissolved corporation to recover taxes paid under 


the Income Tax Act of 1913, assessed against the trustees as a 
‘‘joint stock-association’’. It is interesting to note that although 
there was a dissolution of the corporation and a transfer of its 
assets to trustees, no attempt was made to assess the tax against 
the old corporation. Crocker v. Malley, supra, may have been 
correctly decided under the Income Tax Act of 1913. Under the 
present law the definition of association has been greatly expanded. 
See Morrissey v. Commissioner, supra, which contains a discussion 
of Crocker v. Malley, supra. 
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liquidate assets a different conclusion would have been 
reached. No indication is given as to the weight 
accorded this fact. In some respects the facts in the 
Girard Trust were similar to the facts in the Morrissey 
case, for the trust in the latter case was likewise cre- 
ated primarily for the purpose of developing and 
disposing of property at a profit. On the basis of all 
of the facts in the Morrissey case it is by no means 
clear that the Supreme Court would have reached a 
different conclusion had it appeared that the ultimate 
objective of the trust, as in the Girard Trust case, was 
to liquidate specific property, if possible, at a profit. 
In this connection, the Supreme Court stated: “And 
the contemplated development of the tract of land 
held at the outset, even if other properties were not 
acquired, involved what was essentially a business 
enterprise’’.”® 

The Tax Court in the Wilson Syndicate Trust case 
states that if the trust is liquidating, “regardless of 
other attributes, the trust will not be subjected to tax 
as a corporation.” Although this may be a correct 
statement of the effect of certain prior decisions, the 
statement indicates a departure from the approach 
taken in the Morrissey case, namely, to weigh all factors 
rather than treat one single factor as controlling. In 
some cases, viz. Trust B. I. 35, supra, the trust may 
have substantially all of the attributes of a corporation 
such as centralized management, continuity of exist- 
ence, and transferable trust certificates held by a 
great number of persons; yet under the Wilson Syndi- 
cate Trust case, the trust would not be taxable as an 
association if its ultimate objective is to liquidate the 
trust assets. “The inclusion of associations with cor- 
porations implies resemblance; but it is resemblance 
and not identity”. Morrissey v. Commissioner, supra. 
The first part of this statement should not be over- 
looked. Admittedly, many liquidating trusts should 
not be taxed as associations. Indeed, the fact that the 
trust is a liquidating trust may be an important fact. 
However, the existence of this fact should not be con- 
trolling in all cases irrespective of the other attributes 
of a corporation enjoyed by the trust. 

The foregoing discussion of the law relating to 
liquidating trusts together with the discussion of the 
law relating to corporations in liquidation serves to 
suggest a somewhat anomolous situation, namely, 
that corporations in liquidation are generally taxable 
as corporations while certain trusts which are like 
corporations in most respects may not be taxable as 
corporations if they are liquidating even at a profit. 

On the basis of an examination of some of the cases 
involving liquidating trusts, the writer feels that the 
rule announced by some of the cases is far too broad, 
and that at least a few of the decisions are of doubtful 
soundness. Moreover, if the question of the taxability 





8 See U. 8. v. Trust No. B. I. 35, et al., supra. 
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of liquidating trusts is eventually reviewed by the 
Supreme Court, a limitation on the broad scope of the 
existing rule may result. Although, under existing 
decisions, trusts created by the stockholders of a cor- 
poration to liquidate the assets received by them from 
the corporation may not be taxable as corporations, it 
would be naive to rule out all possibility that a 
different result may be reached where the trust is 
engaged in business and is liquidating at a profit. 


Conclusion 


Under such decisions as First National Bank of 
Greeley, Colorado v. U. S., supra, a dissolved corporation 
which transfers its assets to a liquidating trustee con- 
tinues liable for corporate taxes, at least for three 
years. In a case where the applicable State law does 
not provide for the continued existence of a dissolved 
corporation for any period, it is not entirely clear 
under the present law whether the dissolved corpora- 
tion continues liable for corporate taxes in accordance 
with sec. 19.22(a)-21 of Regulations 103, or whether a 
new taxpayer comes into existence in the form of a 
liquidating trust.%® Similarly, in a case where the 
activities of the liquidating trust extend beyond the 
three year period, it is not clear whether the trust 
supplants the corporation as taxpayer at the end of 
such period.” Where the dissolved corporation makes 
a taxable distribution of its assets in kind to its stock- 
holders who transfer such assets to a trustee to be 
liquidated the trust so established would not be tax- 
able as a corporation under such decisions as Wilson 
Syndicate Trust, supra. 


Apart from the general question whether corporate 
taxes can be imposed on corporate liquidations, it 
would be desirable to clarify the situations in which 
the liquidating trust will be treated as the taxpayer 
rather than the dissolved corporation. It is the 
writer’s view that less confusion would result if the De- 
partment and the Courts consistently treated the 
liquidating trust as a new taxable entity coming into 
existence upon the dissolution of the corporation and 
the transfer of assets to the trustee. Such a policy 
would create a more uniform rule and would more 
nearly harmonize the Federal rule with State laws, 
for it does not follow from the fact that the existence 
of a dissolved corporation is continued under State 
law for limited purposes, that it is continued for all 
purposes or even for Federal tax purposes. On the 
other hand, if this approach were adopted it might 
develop that Courts which have readily followed sec. 
19.22(a)-21 of Regulations 103 (holding the dissolved 
corporation liable) would be less inclined to.treat the 





19 See sec. 19.3797-2 of Regulations 103. In B. F. Joel, supra, the 
Board held that a taxable distribution to the stockholders occurred 
in the year of dissolution. The Board relied strongly upon the 
fact that under the laws of Georgia (in effect in the year of dis- 
solution) the dissolved corporation had no existence whatsoever 
after dissolution. 


2 See sec. 19.3997-2 of Regulations 103. 
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liquidating trust as an association. Cases like the 
Wilson Syndicate Trust, supra, and Fidelity National 
Bank & Trust Co., supra, would have to be distinguished 
or modified. It is submitted that the question whether a 
trust so established is taxable as a corporation should 
not be decided on the narrow ground of whether the 
trust is liquidating assets but rather on the basis of 
whether the form, purpose and function of the trust 
make it sufficiently like a corporation in other respects 
to warrant the imposition of corporate taxes. 





NATIONAL TAX CONFERENCE 


The National Tax Association held its Thirty-sixth 
Annual Conference in Chicago November 20-22. 
Leading federal and state tax officials and represen- 
tatives of taxpayers, universities and civic organiza- 
tions from all sections of the United States 
participated in the discussions, most of which were 
focused on postwar problems. 

Among the discussions of most general interest 
were those on: post-war responsibilities of govern- 
ment and private enterprise; federal, state and local 
postwar tax problems; public debt policy; intergov- 
ernmental fiscal relations; coordination of income, 
death and gift taxes. 


A few of the many speakers were Gov. D. H. Green 
and S. E. Leland (Ill.) ; Rollin Browne (N. Y.) ; Ran- 
dolph Paul and Roy Blough (Treas. Dept.); Alvin 
Hansen and Henry Long (Mass.); Fred R. Fairchild 
(Conn.) ; J. W. Martin (Ky.) ; Dixwell Pierce (Cal.) ; 
E. B. Logan (Pa.) ; Geo. E. Bigge (D. C.), and Erwin 
Griswald (Mass.). 

Roy G. Blakey, University of Minnesota, Con- 
sultant of Council of State Governments, was elected 
president for 1943-44, to succeed Tax Commissioner 
W. G. Query of S. C. 

Dixwell L. Pierce, Secretary of the California State 
Board of Equalization, was chosen vice-president. 
Secretary Raymond E. Manning (D. C.) and Treas- 
urer E. J. Eby (N. Y.) were re-elected. 








NEW YORK UNIVERSITY OFFERS TWO 
COURSES ON 1943 FEDERAL TAX 
PROBLEMS 


Problems which attorneys, accountants and corpora- 
tion executives will face in preparing 1943 Federal tax 
returns will be the subject of two series of lectures and 
discussions to be given by the New York University 
Division of General Education beginning December 27. 

This will be the third year in which New York Uni- 
versity has offered special courses on the current year’s 
tax problems. Over 450 practicing attorneys, account- 
ants, and corporate executives have attended these 
lectures in the past, according to Prof. McGhee, who 
states that they are intended for those whose work 
requires them to have more than a superficial knowledge 
of tax problems. 
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The Income Tax Status of 
the Agency Corporation 

(Continued from page 653) 
be treated as a mere agency of the parent corporation. 
Nor did the Moline Properties case wipe out the “con- 
duit” corporation cases. A true “conduit or agency 
corporation” will still be recognized and its separate- 
ness disregarded if properly formed and carefully 
operated for its intended and limited purpose. 

From a careful examination of the authorities and 
an analysis of the decisions of the Supreme Court in 
the Moline Properties, Inc. and Interstate Transit Lines 
cases, the conclusion is irresistible that the principle 
disregarding the separateness of a corporation has 
been affirmed and will be recognized within the guide 
lines clearly marked out by the Court in those decisions: 


(1) The corporation must be formed as the “alter 
ego” of its stockholders and must be under their control. 


(2) The purpose of its creation and its existence 
must be clearly delimited by resolution or agreement 
as an agent, conduit or trustee for the passive holding 
of the legal title. 


(3) It must engage in no business activities of its 
own or for its own account, transmitting the receipts 
and income from the property whose legal title it 
holds, directly to the real owners (its stockholders) as 
their respective interests may appear. 


(4) In the case of parent and subsidiary corpora- 
tions, the subsidiary’s business purpose must not exceed 
the authorized purposes of the parent corporation. 


Upon compliance with the conditions prescribed, 


the income, gains and losses of such agent or conduit 
corporations will be reportable by the individual stock- 


holders or the parent corporation in their own returns, 
without an intermediate return for these transactions 
by the subservient corporation itself. 
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Federal Taxation of Insurance Companies 
And Their Problems 

(Continued from page 655) 
these mutuals pay a tax at regular normal corporate 
rates, or at 48 per cent of the amount by which the 
normal tax net income exceeds $50,000, whichever is 
smaller; and a surtax at regular surtax rates, or at 
32 per cent of the amount by which the surtax net 
income exceeds $50,000, whichever is smaller. The 
1 per cent alternative tax applicable to most mutuals 
is inapplicable to reciprocals and inter-insurers. 

The mutuals are also subject to the excess profits 
tax, although it is unlikely that any excess profits 
taxes will be paid by them. ‘This is due in part, to 
the new provision in the law which permits such com- 
panies to include in invested capital, 50 per cent of 
the mean of all reserves required by law plus the 
mean of surplus which includes all assets other than 
reserves required by law. Also, special “notch” pro- 
visions apply where the gross income is over $75,000 
but less than $125,000. 


The Pension Plan Problem of Life Companies 


The pension plan movement in this country is at 
an all-time high. It has been given unusual impetus 
by high corporate earnings and a staggering corporate 
tax burden. In fact, it is estimated that almost as 
many pension or other types of retiremert plans (in- 
cluding profit sharing ones) have been adopted in 
the past two years as in the previous decade. In addi- 
tion, the amounts currently set aside to maintain these 
plans are proportionately larger than ever before and 
represent on an average of from 10 to 12 per cent of 
the employer’s payroll for eligible employees. 

In view of this increased tendency toward the adop- 
tion of some type of retirement plan, it seems advis- 
able to re-appraise the fundamental purpose of the 
pension plan as distinguished from the equally popular 
profit-sharing and bonus plans. High war profits and 
the logical claim of labor to share in such profits have 
tended to cloud this basic distinction, since both man- 
agement and labor at this time are probably thinking 
more in terms of additional compensation rather than 
in terms of permanent social benefits which serve a 
definite overall economic as well as business function. 

I am of the opinion that a pension plan should not 
be regarded as essentially a method of paying, on a 
deferred basis, increased compensation. Profit-shar- 
ing and bonus plans do serve such a purpose. The 
employer must decide what his purpose is. If his 
purpose is essentially deferred compensation, then it 
is probably too closely tied to high earnings and taxes 
to possess that element of permanency so essential to 
a sound pension plan, since a declining volume of busi- 
ness would no doubt disrupt the continued operation 
of the plan. Also extreme liberality of benefits on a 
deferred compensation basis are apt to be abnormally 
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out of line with an actuarially sound pension plan 
which an employer could be expected to continue to 
carry even through “lean” years. It is important that 
this difference in basic purpose of a pension plan be 
understood before a plan is adopted, since the total 
cost of such a plan is in the nature of an accrued obli- 
gation which should be incurred only if the corpora- 
tion can see its way clear to continue to make the 
necessary annual amortized payments of the total 
accrued obligation. 

Pension trusts are now being adopted under very 
abnormal and unsettled conditions. Such incentives 
as temporary huge profits, tax exemptions and the con- 
tinued demands of labor should tend to caution the 
life companies in their participation in such plans 
without first carefully examining the prior earning 
experience of the employer company. Obviously, a 
company should be discouraged in its attempt to adopt 
a pension plan which, from the company’s proven ex- 
perience, is not financially sound. The insurance 
company should point out in such cases that, unless 
the earning capacity of the company during a normal 
period of experience is sufficient to make the required 
contributions, it would in the long run be more detri- 
mental than beneficial for all concerned to adopt a 
plan. Ifa plan is to be adopted under such unfavor- 
able circumstances, then the requirements for contri- 
butions, etc., should be kept within the normal proven 
earning capacity of the company. The life companies 
are greatly concerned with this since continued good 
public relations is their “bread and butter.” They 
cannot afford to see a high percentage of these war- 
time pension plans disintegrate during the post-war 
period since, regardless of their lack of fault in the 
matter, they will be held partly responsible by the 
beneficially interested persons. 

The life insurance companies are primarily con- 
cerned with the job of funding pension plans. Their 
job is not too closely tied to the tax problem of the 
employer or employee, although they are indirectly 
interested in the ultimate tax effect of the plan since, 
if favorable, it will tend to evidence the actuarial 
soundness and permanency of the adopted plan. In 
other words, the problems of the life insurance com- 
panies are essentially administrative, and in the long 
run the services rendered by the life companies deter- 
mine to a considerable extent the effectiveness of the 
plan. Life insurance companies fund the plan for the 
employer either through use of the group policy, or 
through the use of individual policies. 

Difficulties, of course, exist under the individual 
policy method, which are not always present under 
the group annuity method, since under the individual 
policy method, the insurability of each employee par- 
ticipant must be separately appraised, and additional 
premiums paid for bad risks to cover the increased 
insurance company hazard. Further, uninsurables 
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who would automatically be covered by group cov- 
erage, would have to be issued a different type of in- 
dividual policy in which the insurance coverage 
feature would be missing. This is essentially an un- 
derwriting problem with which the insurance com- 
panies must contend if they want the business. It 
does, of course, add to the cost of putting the business 
on the books in the first instance, and this cost may 
never be recouped if the plan should “fizzle” out in a 
few years. It is one of the reasons why the life com- 
panies are not particularly interested in any plan 
which “smacks” of tax avoidance; or which could only 
be considered a temporary “war baby” which will 
terminate as soon as earnings and high tax rates de- 
cline in the post-war period. The insurance compa- 
nies are also especially interested in the companies 
obtaining Treasury approval of all plans in which they 
are asked to participate. A two-fold purpose is 
thereby accomplished. First, it relieves the insurance 
companies of the necessity of reviewing and trying to 
pass on the validity of the plan other than to see that 
it is actuarially sound and that its insurance policies 
can be issued thereunder, and second, approval tends 
to earmark the plan as a relatively permanent one. 

The life companies are vitally concerned with the 
trust document and the Resolution of the Board of 
Directors authorizing the creation of the pension plan. 
The basic problem is whether or not the trust docu- 
ment conforms to the revenue laws and regulations, 
and secondarily that its provisions clearly and spe- 
cifically define the rights and duties of the partici- 
pating parties. In this regard, the insurance company 
should be consulted and allowed to review the docu- 
ment before its final execution in order to see that it 
properly and concisely covers the insurance invest- 
ment, contributions and benefit features. A faulty 
trust document will probably do more than anything 
else to discourage the continuance of the plan after 
it is once put into operation. Rights of the parties, 
both the employer and the employee, to contributions, 
benefits, options, etc., under various contingencies 
should not be left to guesswork but should be spelled 
out in the trust document, even at the expense of extra 
verbiage. All possible conflicts within the trust 
document should, of course, be resolved before its final 
execution. 

For example, one of the basic difficulties with which 
the insurance companies are faced is the writing of 
the insurance policies in conformity with the terms 
of the trust instrument. Conflicts many times exist in 
the trust instrument through failure to clearly provide 
who is entitled to exercise options, such as surrender, 
change of beneficiary and right to borrow, especially 
where an attempt is made to lodge absolute ownership 
in the trustee and at the same time provide that certain 
rights are reserved or benefits are to be paid to em- 
ployees or their beneficiaries. 





Similarly, the applica- 


December, 1943 


tion of dividends is often left to conjecture. There 
should be a definite method of applying dividends, but 
possibly providing for the alteration of such method 
under certain conditions by amendment of the trust 
document. Difficulties are also encountered, from an 
administrative standpoint, where there is no finality 
of decision or centralization of authority with respect 
to discretionary trust matters. That is where rights 
under the trust and the insurance contracts are divided 
among a pension committee, the trustee and possibly 
the employees. This is usually cumbersome, although 
not objectionable per se. The usual difficulty is that 
there is no clear-cut method of arriving at a final deci- 
sion where split authority is provided for under the 
trust document—that is, should all members join in 
any action before it can be taken, or can a majority 
act, and if the latter, what is the situation if the only 
beneficially interested parties are in the minority. 
Such split authority might lead to protracted litiga- 
tion in an attempt to obtain Court construction of 
the trust document, and this would not be conducive 
to continued good relations between management and 
labor. Insurance companies are naturally anxious 
that the pension plan be favorably viewed by em- 
ployees since, to the extent of their participation, 
employees will look to them for continued unhampered 
operation of the plan. 


Of increasing importance to insurance companies, 
due to the widespread adoption of pension plans in- 
volving the use of insurance, is their port-folio invest- 
ment problem. 


For example, any company which greatly increases 
its volume of new business, particularly on the higher 
premium plans, will have additional funds to invest. 
They will no doubt be hard pressed in an attempt to 
maintain their average yield on investments at current 
low interest rates. The investment, therefore, of these 
new pension trust contributions may tend to lower 
the company’s average interest rate or yield; and, if 
substantial sums start flowing to the life companies, 
may well raise an important policy question, as to 
what may be regarded as a reasonable proportion of 
this type of business from the standpoint of equity 
among all policyholders. Also, liquidity of invest- 
ments must be given due consideration in view of the 
potentially large demand liability of the pension trust 
type of business for cash payments and maturity 
values. Of course, this is not too serious a problem 
so long as the proportion of investments in govern- 
ment bonds continues at its present high level. 

Another problem which may become acute, due to 
the fact that the business is being put on the books 
under abnormal conditions, is the very great possibility 
that unfavorable or abnormal experience will develop 
with respect to this type of business. ‘All possible 
precautionary measures should be taken to guard 
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against this happening. Much of the danger can be 
avoided through careful preliminary investigation of 
all pertinent data before electing to participate in 
the plan. 


In conclusion, I wish to make certain observations 
regarding the recently promulgated Regulations. 
Viewed in their entirety I believe the Regulations evi- 
dence a real and conscientious effort upon the part of 
the Treasury to equitably interpret the applicable code 
sections. The rationale of the Regulations is that 
those plans will be validated which are intended to 
benefit employees generally and which draw no dis- 
tinctions in employment other than years of service. 
Conversely, plans of a limited nature will not be ap- 
proved where they directly or indirectly attempt to 
produce undue advantage or discrimination in favor 
of officers, stockholders and high salaried employees. 
However, whether the Regulations and Bulletin 5539 
too closely interpret the law with respect to the va- 
lidity of a plan which appears to discriminate in favor 
of groups receiving in excess of $3000 per year is open 
to argument. It seems somewhat doubtful that Con- 
gress intended that the plans be so closely integrated 
with existing Social Security benefits, although it is 
probably wise, within certain reasonable limits, to 
guard against possible abuses. However, difficulties 
may be encountered in subsequent years under such a 
strict interpretation, since it might require continued 
revision of plans in an attempt to keep them pro- 
portionately integrated with a more liberalized Social 
Security program which is just appearing on the 
horizon. 

Perhaps the greatest need now is for the Regula- 
tions and Treasury rulings to be reexamined with a 
view toward simplification of their many cumbersome 
features. Also, since these Regulations were not 
adopted until July 8th, 1943, and the rulings as to the 
necessity of integrating the plan with the Social Se- 
curity Act were not issued until late in August, it 
would seem advisable to extend the time until after 
December 31st, 1943 if all the plans now under con- 
sideration are to be properly reviewed and revised in 
order to conform to the changed law. Further, the 
Congress should probably express its intention again 
as to whether such close integration with the Social 
Security program was intended before drastic changes 
in existing plans are required. Senator Robert H. 
Taft’s recent press statement to the effect that nothing 
in the law authorizes the Treasury to require pension 
trusts to be integrated or even compared with the 
Social Security Act indicates that Congressional ac- 
tion may be forthcoming. 
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taxable year for the purpose of preventing the imposition of 
the surtax upon its shareholders. Neither of the two share- 
holders upon whom the greatest surtax burden would have 
fallen had any part in the decision to pass the 1938 dividend, that 
decision being, on the basis of a long-established custom, solely 
with the discretion of taxpayer’s president. The Tax Court 
holds that, on the facts, taxpayer was not availed of for the 
purpose of preventing the imposition of the surtax upon its 
shareholders.—Smokeless Fuel Company v. Commissioner, CCH 
Dec. 13,499(M). 


Deductions: Expenses: Reasonableness of salary.—Taxpayer 
claimed a deduction of $10,000 for salary paid to its president, 
which was reduced by the Commissioner to $6,000. The salary 
of taxpayer’s deceased president had been $10,000 per year in 
previous employment, and, upon his death, his wife, who had 
long and responsible experience in the concrete business, in 
which taxpayer was engaged, took complete charge of the 
business, controlling it and being responsible for all of its poli- 
cies, which were successful in the taxable years. She traveled 
widely on the company’s business and handled all of its fiscal 
matters, and decided the acceptance or rejection of contracts. 
The Tax Court holds that, on the facts, the salary paid by tax- 
payer to its president was not excessive and should have been 
allowed. 


Improper accumulation of surplus: Unreasonable business 
needs.—Taxpayer was an operating company doing a world- 
wide business, principally in refining platinum metals and man- 
ufacturing products therefrom. Its sales during 1938 were in 
excess of $15,000,000. Its balance sheet at the close of 1938 
showed total assets of $7,864,799.63, accounts payable $749,165.79, 
notes payable $762,831.64, - paid-in surplus $778,000.00, and 
earned surplus $4,089,764.79. Taxpayer’s net income for 1938 
was $374,488.67 of which $149,242.72 was added to surplus and 
almost all the remainder, less taxes, paid in dividends. The Tax 
Court holds that taxpayer was not availed of for the purpose 
of preventing surtax upon its stockholders, and that the earn- 
ings accumulation was not unreasonable.—Baker & Company, 
Inc. v. Commissioner, CCH Dec. 13,518(M). 


Gross income: Transfer of stock: Cancellation of indebted- 
ness.—Taxpayer in the early part of 1935 owned a valuable 
interest in the Newark Morning Ledger Co. This was: the 
only property that he owned. By two agreements entered into 
on April 24, 1935, resulting in cancellation of his indebtedness 
to the company, he gave up everything he had. He was to 
receive a minority interest in the common stock of the com- 
pany. The Tax Court, observing that the indebtedness sub- 
stantially arose from premium payments on life insurance 
policies in which taxpayer lost all of his interest, and finding 
that the minority interest had no appreciable value, holds that 
taxpayer did not realize a capital gain from the transfer.— 
L. T. Russell v. Commissioner, CCH Dec. 13,569(M). 


Capital gains and losses: Loss on liquidation of Argentine 
partnership.—Taxpayer, which was an exporter of radio and 
electrical apparatus and a distributor of American goods in 
Latin America, entered into a form of limited partnership in 
1937 with its Argentine representative. Taxpayer’s officers 
appeared as the sole members of the partnership, but in fact, 
the Argentine representative contributed cash to the capital 
thereof and was to receive 50 per cent of the net profits annu- 
ally and be accountable for 50 per cent of the losses. The 
partnership was liquidated in 1939 and paid off all of its credi- 
tors in full, with the exception of taxpayer which sustained a 
loss of $13,152.15 for which it claimed a deduction on its 1939 
return. Commissioner limited the deduction to $2,000 on the 
ground that the deduction represented a loss of a capital asset 
and was limited in accordance with the provisions of Code Sec. 
117. The Tax Court holds that taxpayer’s interest in the 
Argentine corporation constituted a.capital asset under the 
terms of Code Sec. 117, and that the loss sustained upon liqui- 
dation therefore was deductible subject to the terms of that 
section—Ad. Auriema, Inc. v. Commissioner, CCH Dec. 
13,491(M). ’ 







































































































































































































































































































































































































































































































































































































































































































































ALABAMA 
January 1—— 
Automobile dealers’ reports due. 
Beginning of license year for retailers of 
alcoholic beverages. 
Chain store tax due. 
Last day to make property tax returns. 
January 10—— 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Reports due from wholesalers, distributors 
and retailers of alcoholic beverages. 
Tobacco use tax reports and payment due. 
January 15—— 
Carriers’, warehouses’ and transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and transporters’ 
lubricating oils tax reports due. 
Motor carriers’ tax due. 
January 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax reports and 
payment due. 
Gasoline tax reports and payment due. 
Lubricating oils tax reports and payment 
due. 
Motor fuel taxes and reports due. 
Sales tax reports and payment due includ- 
ing small taxpayers. 
Use tax reports and payment due. 
Carbonic and gas users reports and pay- 
ment due. 
January 30—— 
Annual sales tax reports due. 
January 31—— 
Public utility inspection fee reports due. 


ARIZONA 
January 1—— 
Motor vehicle registration fees and taxes 
due. 


January 5—— 
Alcoholic beverage licensees’ reports due. 
January 15—— 
Gasoline tax reports and payment due. 
Gross income tax reports and payment due. 
Motor carriers’ reports and taxes due. 
January 25—— 
Motor fuel carriers’ reports due. 
January 30— 
Gross income tax annual reports due. 


ARKANSAS 
January 10—— 
Alcoholic beverage reports and taxes due. 
Cigarette distributor’s report due. 
Cigarette salesman’s report due. 
Motor fuel carriers’ reports due. 
Natural resources purchase statements due. 
Natural resources severance tax reports 
and payment due. 
January 15—— 
First installment of public utility gross 
earnings fees due. 
Light wine and beer wholesalers’ purchase 
statements due. 
Wine manufacturers’ reports and taxes 
due. 
Oil and gas reports and payment due. 
January 20—— 
Gross receipts tax and reports due. 
Use fuel tax and reports due. 





January 25—— 
Motor fuel tax and reports due. 


CALIFORNIA 
January 1—— 
Beer and wine reports and taxes due. 
Carriers’ permit renewal fees due. 
City motor carriers of property permits 
to be renewed. 
Gasoline tax due. 
Motor vehicle registration fees due. 


January 15— 


Distilled spirits tax and reports due. 

Gasoline tax reports due. 

Sales tax reports and payment due. 

Use fuel tax reports and payment due. 

Use tax reports and payment due. 
January 20—— 

Motor carriers’ gross receipts tax reports 





due. 
Semi-annual installment of real property 
tax due. 
COLORADO 
January 1 


Chain store tax due. 

Renewal of service tax license due. 
January 5—— 

Alcoholic beverage reports due. 

Motor carriers’ tax due. 
January 10—— 

Motor carriers’ reports due. 
January 14— 

Sales tax reports and payment due. 

Use tax reports and payment due. 
January 15—— 

Coal mine owners’ reports due. 

Coal tonnage tax reports and payment due. 

Service tax reports and payment due. 
January 25— 

Qasoline tax reports and payment dve. 
January 31—— 

Coal mine owners’ annual reports due. 


CONNECTICUT 
January 1—— 
Gasoline tax due. 
January 10—— 
Cigarette distributors’ monthly inventory 
reports due. 
January 15—— 
Gasoline tax reports due. 
January 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 


DELAWARE 
January 1—— 
Installment of railroad tax due. 
New Castle county property taxes—last 
day to pay without penalty. 
January—First Tuesday—— 
Franchise tax reports due. 
January 15—— 
Filling station gasoline tax reports due. 
Last day to file alcoholic beverage reports. 
Monthly cigarette tax reports due. 
January 30—— 
Last day to pay 4th installment of per- 
sonal income tax, 
Payment of withholding tax under war 
emergency gross income tax due. 
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January 31—— 

Common carriers’ reports of motor fuel 
transported due. 

Distributors’ gasoline tax reports and pay- 
ment due. 


DISTRICT OF COLUMBIA 
January 10—— 

Alcoholic beverage reports due from li- 
censed manufacturers, wholesalers, and 
retailers. 

Beer reports due from licensed manufac- 
turers and wholesalers. 

January 15—— 
Beer tax due. 
January 20—— 
Corporation reports due. 
January 25—— 
Gasoline tax reports and payment due. 


FLORIDA 
January 1—— 
Motor vehicle registration renewable. 
Sleeping and parlor car company reports 
and taxes due. 
January 10—— 
Alcoholic beverage reports due from manu- 
facturers and dealers. 
Wholesale dealers’ and agents’ cigarette 
tax reports due. 
January 15—— 
Alcoholic beverage reports due from car- 
riers and transporters. 
Gasoline tax reports and payment due. 
Motor vehicle fuel use tax and reports due. 


GEORGIA 

January 1—— 

Corporation license taxes and reports due. 
January 3—— 

Malt extracts and products returns due. 

Soft drink syrup returns and taxes due. 
January 10—— 

Tobacco wholesalers’ reports due. 
January 15—— 

Malt beverage tax reports and payment 

due. 

January 20—— 

Gasoline tax reports and payment due. 


IDAHO 
January 1—— 
Chain store tax due. 
January 10—— 
Beer dealers’ reports due. 
January 15—— 
Electric power company reports and taxes 
due. 
Gasoline tax reports and payment due. 
Motor carriers’ gross receipts tax—quar- 
terly installment due. 
January 31—— 
Additional tax on beer due. 


ILLINOIS 

January 1—— 

Motor vehicle registration and fees due. 
January 10—— 

Motor carriers’ mileage tax due. 
January 15—— 

Annual franchise tax reports due from all 

corporations, 
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Cigarette tax returns due. 
Last day to make alcoholic beverage re- 
ports. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
Warehousemen’s reports on alcoholic bev- 
erages due. 
January 20—— 
Gasoline tax reports and payment due. 
Oil production tax and reports due. 
January 30—— 
Transporters’ gasoline tax reports due. 
January 31—— 
Last day for real estate brokers and sales- 
men to renew annual licenses. 


INDIANA 
January 1—— 
Chain store tax due. 
January 10—— 
Unstamped intangibles reports and taxes 
due. 
January 15—— 
Fuel use tax report and payment due. 
January 20—— 
Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan associations’ intangibles 
tax reports and payment due. 
January 25—— 
Gasoline tax reports and payment due. 
January 3i—— 
Gross income tax reports and payment due. 
Information at source returns due. 
Withholding agents’ returns of tax with- 
held due. 


IOWA 
January 1 
Compensation tax on motor carriers due. 
Motor vehicle registration fees due. 
January—First Monday—— 
First day for assessment and report of 
bank share tax. 
Property taxes (first half) due. 
January 10—— 
Carriers’ gasoline tax reports due. 
Cigarette vendors’ reports due. 
Class ‘‘A’’ permittees’ beer tax reports and 
payment due. - 
January 20—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 25—— 
Corporation capital stock reports due. 


KANSAS 
January 1—— 
Insurance company annual statements due. 
January 10—— 
Malt beverage reports and tax due. 
January 15—— 
— gasoline tax reports and payment 
ue. 
Compensating tax reports and payment 
due. 
Motor carriers’ gross ton mileage tax re- 
ports and payment due. 
Oil inspection reports and payment due. 
January 20—— 
Sales tax reports and payment due. 
— fuel use tax report and payment 
ue. 
January 25—— 
Gasoline tax reports and payment due. 


KENTUCKY 
January 1—— 
Motor carriers’ excise tax due. 
January 2—— 
Chain store taxes and reports due. 
Property taxes on distilled spirits due. 
January 10—— ; 
Amusement and entertainment tax and re- 
ports due. 
Cigarette tax reports due. 
Refiners’ and importers’ gasoline tax re 
ports due. 


January 15—— 
Alcoholic beverage reports due. 
Motor vehicle fuel (other than gasoline) 
reports and payment due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax reports 
and payment due. 
January 20—— 
Oil production tax reports and payment 


LOUISIANA 
January 1—— 
Alcoholic beverage permit fees due. 
. Wholesalers’ tobacco tax reports due. 
Wholesale soft drink dealers’ semi-monthly 
reports due. 
January 10—— 
Importers’ gasoline tax.reports and pay- 
ment due. 
Importers’ kerosene tax reports and pay- 


due. 
January 31—— 
Dealers’ and transporters’ gasoline tax re- 
ports and payments due. 
Life insurance company premiums tax re- 
turns and payment due. 


Withholding agents’ income tax returns 
due. 


ment due. 

Importers’ lubricating oils reports due. 

Light wine and beer importers’ reports due. 
January 15—— 

Carriers’ gasoline tax reports due. 

Carriers’ kerosene tax reports due. 

Carriers’ light wine and beer reports due. 

Carriers’ lubricating oils report due. 


HOW KEYSO 
PAYS ON PAYROLLS 


Here are a few of the actual benefits which 
accrued to a large plant which applied McBee 
Keysort to payroll and payroll distribution 
records: 

—Distribution was completed one to three 
working days after close of month instead of three 
to six. 

— Monthly cost of machines and forms was cut 
from $468 per month to $225, even though 
personnel was increased from 900 to 1500. 

— Peak periods in accounting departments were 
eliminated. 

— Management received financial reports five 
days sooner. 

— Regular clerical force was used. 

This is typical of scores of case histories in our 
files on which additional details are available. 
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Intoxicating Mquor manufacturers’ and 
dealers’ reports due. 
Wholesalers’ and retailers’ tobacco tax re- 
ports due. 
Wholesale soft drink dealers’ semi-monthly 
reports due. 
January 20—— 
Bank share tax reports due. 
Dealers’ gasoline tax reports and payment 
due. 
Dealers’ kerosene tax reports and payment 
due. 
Fuel use taxes and reports due. 
Light wine and beer manufacturers’ and 
dealers’ tax reports due. 
Lubricating oils tax due; dealers’ reports 
due. 
New Orleans sales and use taxes and re- 
ports due. 
Petroleum solvents reports due. 
State sales and use taxes and reports due. 
January 30—— 
Gas gathering tax reports and payment 
due. 
Natural resources severance tax reports 
and payment due. 
New Orleans property tax and utility taxes 
(installment) due. 
Petroleum products reports and taxes due. 
Public utility and pipe line taxes and re- 
ports due. 


MAINE 
January 10—— 
Cigarette dealers’ and distributors’ month- 
ly reports due. 
Malt beverage manufacturers’ and whole- 
salers’ reports due. 
January 15—— 
Use fuel tax and reports due. 
January 31—— 
Gasoline tax and reports due. 
Insurance company premiums tax reports 
due. 


MARYLAND 
January 10—— 
Admissions tax payment due. 
January 30—— 
Reports due from purchasers of motor fuel 
in cargo lots. 
January 31—— 
Beer tax reports and payment due. 
Gasoline tax reports and payment due. 


MASSACHUSETTS 
January 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Bank net income tax reports due. 
January 15—— 
Cigarette licensees’ tax reports and pay- 
ment due. 
January 31—— 
Gasoline tax reports and payment due. 
Insurance company (other than life) pre- 
mium tax returns due. 


MICHIGAN 
January 1—— 
Gas and oll severance tax reports and pay- 
ment due. 


January 5—— 
Carriers’ gasoline tax reports due. 
January 10—— 
Last day for payment of county property 
taxes without 4% collection charge, 
Common and contract carriers’ reports and 
fees due. 
January 15—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Gas and oll severance tax reports and pay- 
ment delinquent. 


MINNESOTA 
January 1—— 
Carriers’ permits expire. 
Motor vehicle registration fees due. 








January 3—— 
Property taxes due. 
January 10—— 
Brewers’, manufacturers’ and wholesalers’ 
alcoholic beverage reports dué. 
January 15—— 
Interstate motor carriers’ mileage reports 
and taxes due. 
Withholding agents’ reports and payments 
due. 
January 23—— 
Gasoline tax reports and payments due. 


MISSISSIPPI 
January 5—— 
Factory monthly reports due. 
January 10—— 
Admissions tax reports and payment due. 
January 15—— 
Distributors’, retailers’ and wholesalers’ 
light wine and beer reports due. 
Gasoline tax reports and payment due. 
Manufacturers’, distributors’ and wholesal- 
ers’ tobacco tax reports due. 
Sales tax reports and payment due. 
Timber severance taxes and reports due. 
Use tax reports and payment due. 
January 30—— 
Annual sales tax reports and payment due. 
January 31—— 
Chain store tax delinquent. 





MISSOURI 


January 1—— 
Bank share tax delinquent. 
Bank share tax reports due. 
Motor vehicle registration and fees due. 
Private car company tax returns due. 
Utility property returns due. 
January 5—— 
Non-intoxicating beer permittees’ reports 
due. 
January 15— 
Alcoholic beverage reports due. 
Gasoline tax reports due. 
Last day to pay carriers’ registration fees. 
Retail sales tax reports and payment due. 
January 25—— 


Gasoline tax due. 
Use fuel tax and returns due. 


MONTANA 
January 1—— 
Moving picture theatre licenses issued and 
taxes due. 


January 15—— 
Brewers’ and liquor wholesalers’ tax re- 
ports and payment due. 
Electric company reports and taxes due. 
Gasoline dealers’ tax reports and payment 
due. 
Motor carriers’ additional fees due. 
January 20—— 
Crude petroleum dealers’, producers’, re- 
finers’ and transporters’ reports due. 
January 30—— 
Coal mine operators’ taxes and reports due. 
Natural gas distributors’ taxes and reports 
due. 
Oil producers’ license taxes and reports due. 
Telegraph company reports and taxes due. 


NEBRASKA 





January 1 
Fire marshal tax due. 
Motor carriers to renew annual permit. 
Property tax in City of Omaha due, 
Real property taxes due. 

January 15—— 
Additional tax on motor carriers due. 
Importers of petroleum products monthly 

reports and fees due. 

Gasoline tax reports and payment due. 
Imitation butter reports and taxes due. 


NEVADA 
January 1—— 
Alcoholic beverage annual license fees due. 
Importers of petroleum products file re- 
ports and pay fees. 
Motor carriers’ license fees due. 
Motor vehicle registration and fees due. 
January 15—— 
Carriers’ gasoline tax reports due. 
Last day to pay extra transient livestock 
tax. 
January—Ten Days after First Monday—— 
Toll roads’ and bridges’ quarterly tax re- 
ports due. 
January 25—— 
Dealers’ gasoline tax reports and payment 
due. 
Fuel users’ tax reports and payment due. 
January 31—— 
Mines’ net proceeds tax reports due. 


NEW HAMPSHIRE 
January 1—— 
Cold storage licenses expire. 
Use fuel tax and reports due. 
January 10—— 
Manufacturers’ and wholesalers’ alcoholic 
beverage taxes and reports due. 
January 15—— 
January 31—— 
Carriers’ reports of motor fuel deliveries 
due. 
Distributors’ gasoline tax and reports due. 


NEW JERSEY 
January 10—— 

Bank share tax reports due. 

Excise tax reports and payment due on 
interstate busses. 

Gross receipts tax reports and payment due 
from busses and jitneys in municipalities. 

January 15—— 

Alcoholic beverage reports and taxes due 
from manufacturers, distributors, trans- 
porters, warehousemen, and importers. 

January 20—— 

Alcoholic beverage retail consumption and 
retail distribution licensees’ reports and 
taxes due. 

January 30—— 
Carriers’ gasoline tax reports due. 
January 31—— 

Distributors’ gasoline reports and taxes 

due. ; 


Domestic life insurance company reports 
due. 


NEW MEXICO 
January 15—— 
Bank share tax reports due. 
Income tax (last installment) due. 
Occupational gross income reports and 
payment due. 
Oil and gas conservation tax reports due. 
Severance taxes and reports due. 
January 20—— 
Motor carriers’ reports and taxes due. 
January 25—— 
Gasoline tax reports and payment due. 
Use or compensating tax reports and pay- 
ment due. 
January 30—— 
Oil and gas production tax net value re- 
ports due. 
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NEW YORK 
January 15—— 
Cigarette agents’ reports due. 
January 20—— 
Alcoholic beverage taxes and reports due. 
New York City retail sales tax returns and 
payment due. 
New York City use taxes and returns due. 
January 25—— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise om 
returns and payment due. 
January 31—— 
Gasoline tax reports and payment due. 
Last day to pay motor vehicle registration 
fees. 


NORTH CAROLINA 
January 1—— 

Installment-paper dealers’ 

ports and taxes due. 
January 10—— 

Carriers’ gasoline tax reports due. 

Railroads’ alcoholic beverage reports due. 

Unfortified wine additional tax and reports 
due. 

January 15—— 

Sales tax reports and payment due. 

Spirituous liquor tax due. 

Use tax reports and payment due. 

January 20—— 

Distributors’ gasoline taxes and reports 
due. 

Franchise bus carriers’ and haulers’ re- 
ports and taxes due, 

January 31—— 

Electric light, gas, water, sewage, street 
railway, and telephone company reports 
and taxes due. 

Lightning rod dealers’ and manufacturers’ 
reports and taxes due. 

Motor vehicle registration and fees due. 


quarterly re- 


NORTH DAKOTA 
January 1 
Cigarette distributors’ reports due. 
Motor vehicle registration and fees due. 
January 15—— 
Alcoholic beverage transactions tax reports 
and payment due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ taxes due. 
January 20—— 
Annual reports of mining and manufac- 
turing companies due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


OHIO 
January 10—— 
Admissions tax reports and payment due. 
Alcoholic beverage tax reports due from 
class A and B permittees. 
January 15—— 
Cigarette use tax and reports due. 
Use tax reports and payment due. 
January 20—— 
Dealers’ gasoline tax reports due. 
January 30—— 
Carriers’ gasoline tax reports due. 
January 31—— 
Gasoline tax due. 
Reports to Department of Industrial Rela- 
tions due. 
Sales tax reports and payment due. 


OKLAHOMA 
January 1—— 
Motor vehicle registration and fees due. 
Oil, gas and mineral gross production 
tax reports and payment due. 
Property tax installment due. 
January 5—— 
Mine operators’ (other than coal mines) 
reports due. 
January 10—— 
Airports’ gross receipts tax reports and 
Payment due. 
Alcoholic beverage taxes and reports due. 
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January 15—— 

Carriers’ gasoline tax reports due. 

Gasoline tax reports and payment due. 

Sales tax reports and payment due. 
January 20—— 

Coal mine operators’ reports due. 

Use fuel oil tax and reports due. 

Use tax reports and payment due. 
January 21—— 

Annual industrial reports due. 
January 30—— 

Cotton manufacturers’ reports and taxes 

due. 


Natural gas and oil information reports 
due. 


OREGON 
January 10—— 
Oil production tax reports and payment 
due. 
January 15—— 
Last quarterly installment of personal in- 
come tax due. 
January 20—— 
Aleoholic beverage tax reports and pay- 
ment due. 
Use fuel reports and payment due. 
Motor carriers’ reports and taxes due. 
January 25— 
Gasoline tax and report due. 


PENNSYLVANIA 
January 10—— 

Malt beverage reports due. 

Spirituous and vinous liquor importers’ re- 
ports due. 

January 15—— 

Employers’ returns of tax withheld at 
source due under Philadelphia income 
tax. 

Manufacturers’ alcoholic beverage tax re- 
ports and payment due. 

January 25—— 

Payment of Philadelphia real property 
taxes commences. 

January 31—— 

Gasoline tax reports and payment due. 

Reports of unclaimed money and dividends 
due. 


RHODE ISLAND 
January 10—— 
Manufacturers’ alcoholic beverage reports 
due. 


Tobacco products tax reports due. 
January 15— 
Gasoline tax and reports due. 


SOUTH CAROLINA 
Alcoholic beverage permit fees due. 
January 1—— 
Motor carriers’ tax (installment) due. 
January 10—— 
Admissions tax reports and payment due. 
Beer and wine wholesalers’ reports due. 


Last day to file power tax returns and pay 
tax. 


January 20—— 

Dealers’ fuel oil reports due. 

Gasoline tax reports and payment due. 

Motor fuel taxes and reports due. 

Use fuel oil tax reports and payment due. 
January 30—— 

Insurance company premiums tax report 

and tax (semiannual installment) due. 

January 31—— 

Foreign corporation reports due. 


SOUTH DAKOTA 
January 1—— 
Chain store tax due. 
Express company taxes due. 
Motor carriers of persons—taxes due. 
Property tax due. 
January 10—— 
Interstate motor carriers’ tax and reports 
due. 
January 15—— 
Alcoholic beverage sales reports due. 
Gasoline tax reports and payments due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 20—— 
Domestic corporation reports due. 
January 30—— 
Mineral products severance tax reports and 
payment due. 


TENNESSEE 
January 1—— 
Cottonseed oil mills’ reports due during 
month. 
January 5—— 
Quarterly report of oil and volatile sub- 
stances due. 
January 10—— 
Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Cigarette distributors’ reports due. 
Last day to file alcohoic beverage reports. 
January 15—— 
Collection and adjustment license taxes and 
reports due. 
Reports due on fuel used in internal com- 
bustion engines. 
January 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Liquid carbonie acid gas tax due. 
January 31—— 
Last day to file insurance company pre- 
miums tax returns and pay tax install- 
ment. 


TEXAS 
January 1—— 
Commercial and collection agency reports 
and taxes due. 
Luxury excise (new radios, cosmetics, 
playing cards) tax and reports due, 
Motor carriers’ gross receipts tax and re- 
ports due. 
Public utility taxes and reports due. 
Sulphur production taxes and reports due. 
Textbooks publishers’ tax reports and pay- 
ment due. 
January 15—— 
Oleomargarine dealers’ reports and taxes 
due. 
January 20—— 
Carriers’ motor fuel tax reports due. 
Motor fuel tax and reports due. 
Oil and gas well servicers’ gross receipts 
tax and reports due. 
Use tax and reports due on liquefied gases 
and liquid fuels. 
January 25—— 
Admissions tax reports and payment due. 
Carbon black production tax reports and 
payment due. 
Natural gas production tax reports and 
payment due. 
Oil production tax reports and payment due. 
Theatres’ prize and awards tax reports and 
payment due. 
January 31—— 
Bank share tax due. 
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January 10— 
Carriers’ use fuel tax reports due. 
Liquor licensees: reports due. 
January 15—— 
Sales and use tax returns and payment 
due. 
Use fuel tax and report due. 
January 25—— 
Carriers’ gasoline tax reports due. 
Distributors’ and retailers’ gasoline tax 
reports and payment due. 

























































































VERMONT 





January 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Property taxes payable in quarterly in- 
stallments due. 
January 15—— 
Electric light and power company reports 
and taxes due. 
January 31—— 
Annual list of stockholders of corporations 
due. 
Gasoline tax reports and payment due. 













































































VIRGINIA 











January 1—— 
Business license taxes due. 
January 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 
Merchants’ license taxes and reports due. 
January 20—— 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Use fuel tax and reports due. 
























































WASHINGTON 
January 10—— 
Brewers’ distillers’, manufacturers’ and 
wineries’ reports due. 
January 15—— 
Auto transportation company reports and 
taxes due. 
Butter substitutes reports and payment 
due. 
Carriers’ gasoline tax reports due. 
Gasoline, fuel oil and use fuel tax reports 
and payment due. 
Gross income tax returns and payment due. 
Public utility gross operating tax reports 
and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 20—— 
Use fuel reports and tax due. 
January 25—— 
Gasoline and fuel oil reports and tax due. 























































































































WEST VIRGINIA 
January 1—— 
Chain store tax due. 
Property tax returns due from corpora- 
tions and unincorporated businesses. 
January 10—— 
Alcoholic beverage taxes and reports due. 
January 15— 
Sales tax reports and payment due. 
January 20—— 
Additional fees of public utilities due. 
January 30—— 
Annual and quarterly occupational gross 
income reports due. 
Annual sales tax reports and payment due. 
Gasoline tax reports and payment due. 























































































































WISCONSIN 











January 1—— 
Beer tax reports due. 
Motor carrier's flat tax due. 
Motor vehicle registration due. 
January 10-—— 
































Jan. 1 


Alcoholic beverage tax reports due. 

Oleomargarine tax reports and payment 
due. 

Tobacco products tax returns due. 


January 20—— 


Gasoline tax and diesel fuel reports and 
payment due. 


January 30—— 


Transportation company gasoline tax re- 
ports due. 


January 31—— 
Common and contract motor carriers’ re-— 


ports due. 
General property taxes due. 
Privilege dividend taxes and returns due. 


WYOMING 


January 1—— 


Motor carriers’ registration and fees due. 


January 10—— 


Carriers’ gasoline tax reports due. 


January 15— 


Dealers’ gasoline tax and reports due. 
Sales tax reports and payment due. 

Use tax reports and payment due. 
Wholesalers’ gasoline tax and reports due. 


January 20—— 


Motor carriers’ taxes and reports due. 


January 31—— 


Coal miners’ reports due. 
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Employee status determination date for 
purposes of withholding of income tax 
from wages (see Code Sec. 1622 (b) (1)). 


Jan. 10——- 


Due date in the case of an employer who, 
during December, withheld more than 
$100 from wages under Code Sec. 1622 
to pay amounts withheld to authorized 
depositary. 


Jan. 15— 


Corporation income tax and excess profits 
tax returns due for fiscal year ended 
October 31. Forms 1120 and 1121. 

Domestic corporations (business and rec- 
ords abroad or principal income from 
U. S. possessions)—returns due for fiscal 
year ended July 31, by general exten- 
sion, with interest at 6% from October 
15 on the first installment. Forms 1120 
and 1121. 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended October 31. Forms 
1040, 1040A, 1041, 1120, 1121, 1120H, 
1120L. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended July 31 Forms 
1040B, 1040NB, 1040NB-a, 1120NB. 

Fiduciary income tax return due for fiscal 

year ended October 31. Form 1041. 





Foreign corporations—see ‘‘Nonresident 
foreign corporations’’ and ‘‘Resident for- 
eign corporations’’ below. 


Foreign partnership return of income due 
by general extension for fiscal year end- 
ed July 31. Form 1065. 


Individual income tax return due for fiscal 
year ended October 31. Form 1040. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended July 
31, in case of American citizens abroad. 
Forms 1040 and 1040A, 

Life insurance company income tax re- 
turns due for fiscal year ended October 
31. Form 1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for December. 
Form 957. 

Nonresident alien individual income tax 
return due (business or office in U. S.) 
for fiscal year ended July 31. Form 
1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended July 31. Forms 
1040NB, 1040NB-a. 

Nonresident foreign corporation income 
tax return due for fiscal year ended 
July 31. Form 1120NB. 

Partnership return of income due for fiscal 
year ended October 31. Form 1065, 

Resident foreign corporations—returns due 
for fiscal year ended July 31, by general 
extension. Forms 1120 and 1121. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended July 
31, except in the case of taxpayers under 
the Current Tax Payment Act. Forms 
1040, 1040T, 1041, 1120, 1120H, 1120L, 
1121, 

Third quarterly income-excess profits tax 
payment due for fiscal year ended April 
30, 1943. Forms 1040, 1040A, 1041, 1120, 
1120H, 1120L, 1121. 

Stockbrokers’ monthly return of stamp ac- 
count due for November. Form 838. 


Jan. 20—— 


Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for December. 
Form 1012. 


Jan. 31—— 


Every employer or other person required 
to withhold tax from wages must, on 
or before this date, furnish to each em- 
Ployee a statement on Form W-2, show- 
ing the amount of wages paid and the 
amount of the tax withheld during 1943. 

Due date for quarterly return and pay- 
ment by employer of amounts withheld 
at the source for the fourth quarter of 
1943. This return (W-1) must be ac- 
companied by a duplicate of Form W-2 
and a reconciliation on Form W-3 of the 
quarterly withholding reports with state- 
ments of income tax withheld furnished 
employees on Forms W-2 and V-2. 

Admissions, dues and safety deposit box 
rentals tax due for December. Form 
729. 

Excise taxes on gasoline, lubricating oils, 
and matches, due for December. Form 
726. 

Excise taxes on sales by manufacturers, 
producers, or importers due for Decem- 
ber. Form 728. 

Excise taxes on telegraph and telephone 
facilities, transportation of oil by pipe 
line, and passenger transportation due 
for December. Form 727. 


Processing taxes on certain vegetable oils 
due for Decemher. Form 932. 

Retail dealers’ excise tax and returns due 
for December on jewelry, furs and toilet 
preparations. Form 728a. 


Sugar (manufactured) tax due for Decem- 
ber. Form 1 (Sugar). 
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TREASURY BONUS RULINGS 

“Commissioner of Internal Revenue Robert E. 
Hannegan has issued more comprehensive rules to 
guide employers in determining what bonus payments 
may be made to employees under his jurisdiction 
without formal application for approval under the 
salary stabilization program. 

“1. If the employee’s base salary has not been in- 
creased since October 3, 1942 (in the case of salaries 
of more than $5,000 per annum) or October 27, 1942 
(in the case of salaries of $5,000 or less per annum), 
as the case may be, he may be paid a bonus which 
does not exceed the higher of the following amounts: 
(a) the dollar amount paid for the employer’s last 
accounting year ended prior to October 3, 1942, or 
(b) the dollar amount of a bonus authorized under the 
Salary Stabilization Regulations for the employer’s 
first accounting year ending after October 3, 1942, 
provided the bonus does not exceed 50 percent of the 
base salary. 

“2. Ifthe employee’s base salary has been increased 
since October 3, 1942, he may be paid a bonus not to 


exceed the same dollar amount of bonus paid him for 
the employer’s first accounting year ending after Oc- 
tober 3, 1942, provided the bonus does not exceed 
20 percent of his present base salary. 


“3. If the employee has been paid regularly, in 
accordance with an established policy of the employer, 
a bonus based on a percentage of base salary, such 
bonus payment may be made, regardless of dollar 
amount, provided the percentage has not been changed 


since October 3, 1942 or October 27, 1942, as the case 
may be. 


“4. An employee may also be paid a bonus which, 
together with all other compensation for personal 
services, does not increase his total compensation for 
the current year over the total earned in the calendar 
year 1941 by more than (a) 15 percent if the total com- 
pensation for the year 1941 was $2,400 or less, 
(b) 10 percent if the total compensation for the year ~ 
1941 was over $2,400 but not over $4,000, (c) 5 percent 
if the total compensation for the year 1941 was over 
$4,000 but not over $7,500. “Base salary for purposes 
of this statement means salary exclusive of bonuses 
and other forms or additional compensation.” 
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Sound and continuing knowledge of every- 


day federal tax law and procedure avoids Up. 
delays, difficulties and mistakes in federal 
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Regardless of the scope and 
variety of your federal tax prob- 
lems, there is a CCH loose leaf 
federal tax reporting Service to 
keep you constantly informed, 
always up-to-date. May we tell 
you about it? 


Write for Full Details 


COMMERCE CLEARING HOUSE,INGC. 
PUBLISHERS OF LOOSE LEAF LAW REPORTING SERVICES 


NEw YORK 1 


CHICAGO 1 
EMPIRE STATE BLDG 


WASHINGTON 4 
214 N. MICHIGAN AVE 


MUNSEY BLDG 





REGISTER... 


No longer is a lawyer’s work finished 
when he’s got a corporation organized for 


: 


his client, if it is in some state other than 


his own or qualified as foreign in one oF 


more states. 


Too many state taxes and state reports 
nowadays and too great differences in those 
of different states: Must client pay (is 
one? Tile that one?) Comply with so-and-so ? 
If he doesn’t need to, bad business to get 
involyed—hbut if he does, worse business to 
get into default. And for each one of those 
requirements he’s subject to, wen must it 
be complied with and how? 


That is the field of the Corporation Trust 
system of statutory representation and cor- 
porate protection: Provides continuous statu- 
tory representation for the chent; accepts 
any process served and handles each kind 
just the way the lawyer has directed it to 
he handled; brings the lawyer complete 
information about every state tax his client 
must pay, every state report it must file, 
every requirement it must comply with 


and at just the time for action to be 


started. 


The modern solution of a modern problem. 


THE CORPORATION TRUST COMPANY... C T CORPORATION SYSTEM... AND ASSOCIATED COMPANIES. 





LOOSE LEAF 
ALWAYS UP 
TO DATE 


CCH STATE TAX SERVICE 


@ For your state. for all states—an individual loose leaf 
Service for each State in the Union provides full. continuing 
information about its taxes. arranged by topics behind tab 
guides. 


e Thoroughly indexed for quick. confident reference regard- 
ing corporate organization and qualification fees; franchise 
and income taxes: property taxes; inspection fees; chain store 
taxes; sales and use taxes; alcoholic beverage taxes; gasoline 
taxes; motor vehicle registration fees; corporate reports; spe- 


cial features on corporation law. “blue sky” law. and the like. 


Write for Details 


COMMERCE CLEARING HOUWSE,INC. 


LOOSE LEAF SERVICE DIVISION OF THE CORPORATION TRUST COMPANY 


NEw YORK 1 CHICAGO 1 


WASHINGTON 4 
EMPIRE STATE BLOG 214 N. MICHIGAN AVE 


MUNSEY BLDG 
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